REVIEW & OUTLOOK

Judges vs. U.S. Attorneys

AS ductors were the [irst group (o
stop smoking, judges are the first 1o
recognize that many of the current
Wall Street trials are mostly prosecu-
torial abuse. At least, that's the lesson
we draw {roin the sentences they've
been issuing when prosecutors finally
get 4 conviction or, more conunonly,
A plea bargain.

Prosecutors demanded a jail sen-

tence for Salim “‘Sandy’ Lewis, for’

example, but New York Federal
Judge Mary Johnson Lowe said no.
Another federal judge refused to or
der any punishment under the infa-
mous RICQ counts brought against of-
ficials of Princeton/Newpoil. We
await learning what Judge L.owe, who
also had 1o sit through three GAF
trials. will do with James Sherwin,
convicted the third time around. Or
iow Pierre Leval will punish Robert
Freeman for *Your Bunny has a good
nose.

The case against Sandy Lewis is a
perfect example of the thin gruel fed-
erdal judges found they were offered
by Rudolph Giuliani and his succes:
sors. Mr. Lewis's crime essentially
was having the wrong molive {or ar-
ranging the purchase of a stock. [n
1986, Mr. Lewis promised to reum-
burse liis broker for any trading
losses incurred while buying Fire-
man's Fund slock the afternoonh ve-
[ore a public offering. Mr. Lewis had
his broker buy 410,000 shares, which
prosecutors said boosted the share
niice Ly as much as 12,0 cents, (o
close al $38 instead of $37°%.

This tiny price move had no effecl
on the oflering, where the only 155ue
al the underwriters’ pricing mecting
was the size of the offering, not the
price. Fireman’s Fund was owned by
American Express, Mr. Lewis’s some-
Lime business associate. But prosecu-
tors could not find any harmed inves-
tor, instead invoking Lhe prosecutorial
lasl refuge of '"the mtegrity of the
markel.”

Wiy did Mr. Lewis order tus trad-
g’ Not to make money, he says, but
instead 1o nudge the price up a jot to
pupish short seilers who were engag
g i 4 now-tllegal practice that he
had fong opposed as unethical. e was
a Jeading critic of the practice of
“shorting the syndicate.” This 15 sell-
ing 2 security short Knowing you cin
cover the short sale with stock bought
ander st scheduled offering. The SEC
nade shorting the syndicale iidegal in
1988, Lul by then Mr. Lewis had made
Cthe fateful decision o lake malters
into his own hands with the Fireman's
Fund transactions.

Mr. Lewis acted out of pigue with &
practice he oppased: his mtenfion was

Lo {ose money. tle had no reasoh 1o
think what he did amounted 1o a
crime. In their sentencing letiers Lo
Judge Lowe, two former SEC chair-
men. Harold Willjams and Roderick
Hills, said this was al most a techni-
cal infraction that should have been
dealt with civilly through the SEC's
regulatory process, bul never prose-
culed as a crime. Yel the full weight
of t(he Juslice Departmenl was
brought on Mr. Lewis to force him

inte a plea bargain.

The reason this was a criminal
case is almos! certainly (o vindicate
eariier plea bargains with Boyd Jef:
feries and Ivan Boesky. Boesky was a
real crook, who lraded Information
about takeovers for cash, bribing in-
siders to forsake their fiduclary du-
ties. But prosecutors let him continue
trading, bargaining a light sentence
against information on bigger fish. He
fingered broker Jefferies for technical
securities violalions. Mr. Jefferies [ol-
lowed suit, telling Esquire, "'If theyre
zoing 1o bring me down for something
like Lhis. ['in going Lo bring down a ot
of other people with me.” So Mr. Jef-
feries took a punishment of comimu-
nity service on the golf links at Aspen,
partly in return for (ingering Mr.
Lewis, who had done his brokerage
through Mr. Jeffertes.

Confronled with all this, Mr, Lewis
apreed 10 a plea bargain over the ad-
vice of his lawyers. Weighing all this
Judge Lowe gave Mr. Lewis proba
tinn, a fine and the wish, ""You should
be sentenced in such a way so that

your talents will not be wasted.” This
cune loo late o prevent the forced

liquidation of S.B. Lewis & Co., one
of Wall Street's more dypamic srna!l
firms.

Now, judges are the last line ol
protection only against €ases that
never should be brought. They can't
1iwavs see that justice is done. Poot
Lisa Jones, who said she couldn’t re-
call information on trades that may or
may not have been a crime, drew 18
months in jail, fully half the sentence
of megacrook Boesky. The new fed
pral Senlencing Guidelines creale new
igh-minimum punishments for white-
collar cases. which will limit the
aount of dammage controf judges can
practice.

Altorney  General  Thornburgh
<hould notice that the people forced 1o
oliow Lhese cases Lhe closest—New
York's federal judges—have begun 1o
chiow leir exasperation. He's o
charge of the first line of defense, su’
pcrvising U.S. attorneys (0 make sure
they don’t engage in abusive prosecy-

LioNs.



