' STATE OF NEW YORK
SUPREME COURT COUNTY OF ESSEX

TOWN OF ESSEX

and
JAMES Z. MORGAN, Jr., as Superintendent
of H:ghways of the Town of Essex,

Plaintiffs,
-Agamstw -
LEWIS FAMILY FARM, INC., ,
. Defendant.

STATE OF NEW YORK )
y _ ) ss.:
COUNTY OF ESSEX )

AFFIDAVIT

INDEX # ©000C¥7-27
RJI# /5-1~ 20000l
Date Purchased:

FEE WAIVED

January? 7, 2007

JAMES Z. MORGAN, Jr., being duly sworn, depose and say that:

1.~ Iam a Plaintiff in the subject action and I am the duly elected Town Highway

Superintendent for the Town of Essex.

2. Ihave been the Town Highway Superintendent for the Town of Essex for more

than 15 years.

3. Toffer this Affidavit to the Court in support of Plaintiffs’ request for an Order to

Show Cause and Plaintiffs’ réqucst for a Preliminary Injunction and in support of

Plaintiffs’ Verified Complaint in the subject action.

4. Tannually certify the lengths and widths of the traveled portion of the Town

Highways to the New York State Department of Transportation pursuant to

subdivision 13 and 15 of §10 and §10-C of the Highway Law.!

! See Atiachment “A” for a copy of the 2006 Certification,
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10.

11.

12.

Cross Road is a Town Highway, It appears on the Certification with a traveled
width of 20 fcet and 5 foot shoulders on either side.

. °
Upon information and belief, Cross Rdad became a public highWay pursuant to the
provisions of §189 of the Highwziy Law or its pﬁor Highway Law section. |
Tﬁe total width of the public highway right of vﬁ;y vse area for Cross Road is
approximately 80 feet, which width area _includes the area that snow is cast by the

removal operations and snow storage areas.

There is.a drainage culvert that passes under Cross Road in the area of Defendant’s -

- property that has been in place for far in excess of ten years.

- Upon information and belief, this drainage culvert and the drainage therefrom is a

‘part of the public highway system of the Town.

Drainage has flowed from the low end of the drainage culvert onto adjacent |
property of Defendant for far in excess of ten years.

Upon information and belief, the Town has prescriptive casement rights to

- continued to have uninterrupted flow of water from the drainage ,culvért on to

adjacent lands of Defendant.

From my experience as a Town Highway Superintendent, if the drainage culvert is
blocked, water will pool along the public highway thereby creating dangerous
conditions for the travelers using Cross Road. Thus, the drainage culvert and the

flow therefrom must be kept opened at all times.
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13.
14.

15.

16.
17,
18,
19.

20.

21.

Upon information and belief, during 2006 Defendant blocked the drainage culvert.

on both ends.

Representatives of Defendant were warned by me that Defendant should not block

the drainage culvert.

By letter dated December 8, 2006, from Special Counsel to the Town, Defendant

‘was placed on Notice thzit blocking the drainage culvert violated §319 of the

Highway Law and that Defendant must remove such highway obstructions within
48 hours of receipt of the Notice.
Upon: infonhation and belief, Defendant and/or its representative received the

Notice on December 11, 2006_. ..

More than 48 hours have pésséd since receipt of the Notice by Defendaﬁt and |

Defendant has not removed the obstructlons to the dramage culvert.

Cross Road is ciﬁvated from the surroundmg area for a large portlon thereof as it

passes through the lands of Defendant.
The toe of the slopes of Cross Road along its elevated sections are approximately

10 to 12 feet from the furthest outside edge of the shoulders of Cross Road.

- During winter conditions for far in excess of ten, the SDOW removai operations of
the Town Highway Department have cast the snow up to 40 feet from the

‘ centerlme of Cross Road onto the highway right of way and onto ad_; acent lands.

In the winter months, the availability of the 80 foot wide area is absolutely
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22.
23.
24.
25.
26.
2.
28.

29.

30.

-necessary for proper maintenance of Cross Road, particular with respect to the

snow removal and storage operations.

:

The area adjacent to Cross Road is used for storage of the plowed snow and has

* been so used for many years.

Storage of the plowed snow‘is necessary so that the snow does not drift back onto |
Cross Road after it has béen once removed therefrom.

Drifting snow from elevated terrain areas also cause icing conditions on the public .
highways, including Cross Road.

Drifting snow will cause dangerous conditions for }:ravelers.using. Cross Road.
Upon information and belief, dudng year 2006 Défg:ndant Buil_t elevated private
roadways; m part wiﬂﬁn thelhighway right of way use area and in part immediately
adjacent to the Cross Road right of way use ai'ea.z | |

Aloxig somer areas, ﬁe priv;te ro;dw;&; .li_c. éﬁ i)éth sides of Cross Road. Asa
result, Cross Road lies in- a depressed area between the private roadways.’

The poﬁions of these private roadways w1th1n the highway right of way use area
will effectively prevent thé plowing and storage of snow along Cross Road.

This will cause dangerous conditions for travelers ﬁsmg erss Road.

The portions of these private roadways which are obstructions within the highway

% Attachment “B” shows the elevated private roadways in relation to Cross Road.

3 Attachmient “C” shows the elevated private roadway on one side of Cross and the start of

construction of another private roadway on the other side of Cross Road.
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Defendanf bas not removed these obstructions to the public highway.
39.  The above obstructions to the proper use and maintenance of Cross Road create
| eﬁtretpely dangerous conditions for the travelers using Cross Road aild posea
danger to persons who depend on Cross Road in emergency sifuations. Therefore,
the obstructions must be immediately removed.
THEREFORE, I request that the Court grant the requested Order to Show Canse
| and thatl a Preliminary Injunction be granted to the Town so that the immanent dangers

from the obstructions can b_e reduced.

‘Dated:  January 12, 2007
STATE OF NEW YORK )
COUNTY OF ESSEX )

On this 12" day-of January, 2007 before me, the undersigned, a Notary Public in and for
said State, personally appeared, JAMES Z. MORGAN, Jr., personally known to me or
proved to me on the basis of satisfactory evidence to be the individual(s) whose name is
subscribed to the within instrurnent and acknowledged to me that (s)he executed the same
in his/her capacity, and that by his/her signature on the mstrument the individual(s), or the
‘person upon behalf of which the individual(s) acted, executed the instrament.

NOTARY PUBLIC
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DEF’ARTI\}EE .' s} L IDENTIFIEATIONNO.

ANNUAL cemmcm*mn

B Town
[3 County -
Ocy ol

[1 Vilage - ;

Orrech : addlt:ens and
nfomance w:th-
sranceand Fmancmg Act
& z(S), Lhereby'
inthls hstmg,

Attached is the hlg‘hway hstmg npdated for
deletions including a description- (nameotﬁnm ]
Subdivisions 13 and 15 of Section. 10 of the 1
.of 1981, as amended, which-created the: Consol,
certify that I have reviewed, and: updamdwﬁ' e

and that it is an accurate representahon of E:

" Total centerlsne miies (XXXX XX} of-‘ .
roads owned by this ! junsd;cﬁon 2

- [ Map(s) and resolution{s) & ﬁacheﬂ
(Reqmred fcr new roads

TP273 (0f08)

e Mo, tow- e
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HDMS007 - | New York State Department of Transportation o Date: 0BA8/2006

Local Roads Listing |  Pager 200f02
REGION 1° JURISDICTION: Town - . . o S u
LOCATION: Town of Essex | ESSEX COUNTY
. One Way _ :
: , . _ Milepoint No.of orDivided Pvmnt  Shidr  Median
Route Road or Sfrest Name  Road # Start of Section End of Section Start End Length Lanes Highway Type Width Width Type Width
ABANDONEDSTATE 0010 . . . o o078 o 2 A 18 2 4 0
ALBEERD © . 0020 . .. o0 o7 om 2 A 1B 2 4 0
ALDEN RD . 0030 o 000 172 - 72 2 A 20 2 4 0
BEG FOINT. o0 : 000 02z 022 1 OmeWy A 8- 3 4 0
BROOKFIELDRD =~ 0080 R . o00 1e7. 121 2 A 18 2 4 0
BROOKFELDAD 0080 S ez e 2m 2 U 1B 2 4 o
CATHOLIC OHURCH 0080 o ; obo.qh»_.‘oh+ 2 A 20 2 4 0
CATHOLICCHURCH 0080 : ‘ 044 178 1R 2 u o1 2 4 0
CHRISTANRD . 7 o 000 084  OF4 2 U184 4 0
nxma.,.._% RD 0079 . ) o 054 184 080 2 A 1B 4 4 0
GCHURCH RD | obe0  DANIELAD BROOKFIELD RD 000 108 - 108 2 TR R 40
CHURCH RD o8 .. 000 004 004 2 A 20 2 4 0
CLARKRD 0090 | ‘ : 000 082 o002 2 U 18 2 4 0
CLARK 8 SAYRER 0100 S . 000 048 048 2 A 18 B 4 0
COOK RD oti0 . 000 280 280 2 U2 1 i 0
COUNTY HOMERD ‘0120 , . 000 022 022 2 u 16 o PR
CROSSRD - 0180 o 000 148 148 2 U 20 B 4 0
DANIEL RD 0140 . 000 180 180 2 A 20 4 4 0 -
DOCK ST 0180 - A 000 008 - 008 2 A 18 4 4 0
mmmmmmmu o180 - . | 000 044 034 2 U 18 2 4 0
BLADD " o170 - o otz o2 2 U 6 2 4 .o
0180 o v 7 000 044 04 2 A 0 4 4 ©

KNARP RD
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o .  New York State Dep. . .ent of Transportation Date: 08A8/ -

-~

Local Roads Listing (Page:  300f02

REGION 1 JURISDICTION: Town

LOCATION: Town of Essex © ESSEX - COUNTY.

_ . : Milepoint No. of Mnmﬁmmw Pvmnt  Shidr "Medlan  Func. _Mm._

Route Road of Strast Mame  Road # Start of Sedtion End of Section Stat End Length Lanes Highway - Type Width Width Typs Width Class. mﬁ

LEANINGRD 0180 , S R DOD 080 080 2 U 2 2 4 0 .

LEANING RD . otgo | o 080 208 118 2 A 20 4 4 0

LEGION HILL RD o210 o . b 02 02 2 A 2 4 4 o0

LOUKESRD o220 . _ ‘000 042 042 2 U181 i 0

LOWER SHERRIL R 0230 N . . 080 007 007 2 U o182 4 0

MATHER RD . 0240 . 000 122 122 2 A 20 4 4 0

ORCHARD 8T 0280 o000 008 - 008 2 CA 20 4 ¢ 4 0

ROSS RD. 0255 B 00 022 02 2 , A 2 0 i 0

SANDERS RD 0260 ) 000 078 078 2 A 20 4 4 0

SCHOOL RD 0270 _ _ | 00D 008 008 2 A 20 4 4 0

8CHOOL RD L o am otE w2 U 2o 4 4 0

SCHOOLRD - o : _ 125 144 019 2 - A 20 4 4 0

'SHERRIL BD 0280 . 000 041 011, 2 A 20 4 & 0

" WESTRD 0260 S 000 042 - 042 2 U o183 4 0

Centerline Miles Total: 268.08
Lane gw_mm..._.amn 53.08
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