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_‘__STATE oF NEWYORK L
" SUPREME COURT ..~ "COUNTY OF ESSEX .

TOWN OF ESSEX and JANMES Z. MORGAN, JR., as

. SUpenntendent of Highways of the Town of Essex

Plamtlffs | b.éCiéiONlJUDGM“ENT

s o . Index No.” 47-2007 =~ .
_ -against: . A ' . Rdl No. 15~ 1-2007~0014
T I T A Hon, Mark L. Powers:-
LEW%S-FAM!LY FARM, INC., ' L
- | . " D’efe‘nda-nt. L
o APPEARANCES
LW Haré Esg - ;
Aﬁoméy for P!amt:ffs . _ :
7 12 Rolling Brobk Dnve S S S S R TR
'. _ _Citftoh ﬁai*k NewYork 12065 A T
L fhan & RIS, LB | e
. Attorfisys for Défeﬁdant
. 163 Héviland Road -

L Queensbury, New Yc’)rk 12804—8702

: .'In th!s actton p¥ainhffs seek a 1udgment declarmg that defendant Iacks any nght to ‘
'-::Sund private rbadways wsthtn the hlghway rlght of ise area andlor immedla‘tely adjacent )
g ::" to Cross Rbé\d in a way that m’cerferes w;th the proper mamtenance ahd repalr of the DUb“G _ B
g 'jh;ghway, dlrectmg defendant to femove ail obstructsons to the dra[nage culvert on Cross

i :.Réad rjefmanen’dy enjommg Eiefendant from bmiding o mamtammg P""até roadWéys‘ )

O -l_-.'Wlthil"i ’the hnghway rfght of uSe area mciudmg, but noi hmtted te the snaw removal and L
S *-sncw storagé right of way usé area and permanenﬂy enjomsng defendant frém buﬂdﬂ‘ig Or -

L masntammg pnvate roadways adjacen‘t to the hlghWay. nght of way use area that are at " '

o ‘{ﬁlgher efevaﬂon than Cross Road':fgff Thls matter was -trled:‘_ before the Court Without & ]ury. :



.and the Court makes the fo!lowmg ﬁndmgs as requ:red by CPLR §4213( )

= Th;s actlon concems apprommateiy 400 feet ofa 46 mile roéd anWn as Cross
Road -an unpaved pubifc highway by usein the Town of Essex (“Essex“) Cross Road is
“Gasitifi ed on thé annuai certaf‘ ¢atioh of highway msleége subthitted to the- New Yerk State
Departi’ﬁent of Transportatmn 48 bemg 20 féetwde with 5 feet of shoulciers on eaGh side.
Wlthm thss 400 feet length of. road there— is @24 :nch diameter culvert Iy;ng under Cross L
Road AEOHQSIde Cross ROad AYE dramage dltches which weré consfruﬁted and mamtémed |
by Essex Thesé dl’tches Are ap;ﬂ!‘ox:mately 3 fee‘t wxde and 2 feét deep In 2006'. |

défeﬁdant obnsi:mctéd farm roﬁds baraliei 10 Cross Road on thé ner‘ch and swth sndes

P‘iam’affs con’terrd that the COnstrUCtlén of these fahn roads have encroé\ched ubon '“
the dramage dltches by havmg stones thEretn biocked the dra;hage culvert atits ouﬁiet oh ; |
the south SIde of Cross Rcad blécked the dralnage area whe:‘é viater ﬂowed fep maﬂy:.";'if -'_ |

| 'yéars thrdugh the ’r“ eld untﬂ n’c reached the Webb Royce SWamp, ar‘td h*as mterfere‘d w1tﬁ" : |
> e the SndW stérage and removai on Cross Road --_' S e g " =
i‘ " o - Thé p’arﬂés sttpulated that thé exammatlon befdré trlal of James Z l\liorgafx~ Jr.,: L
E wouid be submntted s:nce he wouid not be avallabie at the time of tnal Also submitted was,: o
the festlmony from the hearmg én the request fOr a prehmmary mjunct;oh II'§ ‘this matter-

Thoﬁe teshfymg at the hearmg on the preliminary m]unctlon weré} Ronaid Jacksm

_'Upe,—v%f' ;f*f E‘—“ssex beh‘“lf“ f th‘é”’lalntlff“ andT’T:id D‘“vﬁ_a"?elf‘_ﬁiﬁyﬁd*cb‘ﬁtw ——w
o who’bmlt the farrns roads for thé deféndant‘ o -

At the tna! plamtrﬁ calied as watnesses Chad Cooke a Professlonai Englneef,

Tt g e -' i

‘The prehniinary mjuﬂcﬁon was demed and the Court scheduled an early tnal on ﬂns R
niatter L __ ~ - _.
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o Ronald éackson Superv:sor of Essex and Eugene Benway, an employee of the Essex - |
H;ghway Department Defendant ca!led Barbar’a Léwes an OWner of the def’endant
busmess _ | | |

Superv:sor Jackson testlf ed at the hearmg On the pre!zmmary sn;unctlon that the
=, .'-_;north s:de of the oulvert is open but the'south end is o Eonger VlSIble because it is
S .-covered He furthertestif ed that in-2006 arid pnér years water ﬂOWed through the cuivért
[ out onto f‘ elds that now belong 1 the Léwrs Famﬂy Farm. Wlth respect to driﬁmg snow :n :
the area Mr Jackson Sald that up i6 the ta’ce 1960's fo early 19‘70‘3 Snow fenceﬁ Wefe
- '-"l;':"_;placed |n the aréa :n qUest:on about thlrty to forty feet fr’oi‘n the roéd On croSS* R

L "'exammatlon Mr Jackéon stateﬂ that wollastomte was novarmg the s’tbne from the farm -

road and that there was a ﬁuﬂd up cf woliastcnlte in the cuIVErt He sta’ted fhere \ﬁ‘as no 8
2 ﬂébdmg lﬂ the area of the calvert but thére was a buﬂd up of water at thie end taf the cﬂlverf
- --_.f“'.-‘:'“At no tumé dunng the w:hter of 2006»»2007 W’as Cross Road ciosed for travei

M’r Déyo testif ed that he was hired tt) im[arove the ds‘alha‘ge for the fa?m to;»éecttfy

L ._' the erosmn prnblem ahd the p:“obiem ofwoilastomte Whach retards g i’O\Nth Of plaﬂts gett;hg

i 'l'"."{'_-';nto the lower iy:ng areas of_‘thaarea in questrc‘)n Wuth fespect tﬂ thé culvert, M" Deyo

FRRAES 'f""_:‘:sfated that the COnstructtdn of the Jr'am': mads dld not m ‘any way lmpact the dramage of fhe

e ':c’:ulvert and that the cuiVert was M6~thlrds fall of wo:;astomte Astotiie constructlon of the

T rﬁads he festiﬁ‘ed they were made ot' I:mestone rock fﬁ”‘f‘tﬁ“’s’“f““ d“fé?‘of‘cﬁnstm“ctran“—* .

exceeded th"ose requsréd by fhe state, and he was awafé of the iocattorr of the town s

hfghway easement He stated that c:rushed rock was used because it (:iasses waterfamy

QLHC‘ _y;"but w:li releaf:sé the water a’é a s!ower rate to causeless voiatm{y m stOrm runbffé
He a!so stateci tha’t the farm roads are set back approxxmately 34 35 faet from Cross R(’)ad

3.




B . and that the farm roads are at a hlgher elev‘atlon than Cross Road s0 that when the Town
: added niore wollasfomte ’to the road the wcllastomte would not rur oﬂ‘ mto the fields. Mr
5 Deya also testiﬁed that New York State Eiectrjc & Gas lmes were about three and a haif
"'"feet higher than Ctoss Road aad that 30 mches of cmiér over the hnes was required He :
. ' arso tésttf' ed that there IS an “ 8 mc’n tile pérfrjrated” and st goes through a manhote The
:"':-'."18 mch pipe then gbes to RedWay Swamp When asked h:s opimor‘i what effect a three
| ::'lnch ramfalt wou!d have on the road he indlcated that due to ihe manner in whlch CroSs
PRE: ‘_ Road 1s cénstructed ’the i‘oad w0uld faii | . : ' .' | | ‘
At'frial Chad choke, P E testif' ed WIth reSpect to hls observations of the ai‘ea m |

'dlspu{e He found two aﬂjaCéht and graveled farm roads paratlei to Crass Road and

_' conéfructed m h1gher eieva‘tion tharx the ex1stmg Cross Raad wrface elavat:on- : H@ alsd

RIS f_""_'_!'flod:ated & cuivéft bh‘tl‘ie hdrth snde but could no‘t f' nd tha ouﬂet iocation on the sou’tﬁ Slde

G ".He detenmned that thé dlstahce from the top of the e)clstmg gravel road banks ta the
3 ;:?e)us’tmg édge bf Crbss Road Vaned from slx to ern‘tytwo faet in wudth and that 1rrgterms

' ;;bf vhelght above Cross Road thé range was: approxme\teiy two feet to ssx fee‘t above Gross
: ':‘:::Raad He a!so fbund that on the scuth snde thé gravei farm road has mfrsnged on the

i :"'jémstmg dramage dltch ’that was there, and tﬁat whére the CUIVert wouid be on the séuth

e ::s:de'the dlstance from tha edge of the road tey the bottom of the grave! bank was iess than

ArS '.::-j"‘::\'“\the .dlstanse from the edge of tﬁé mad tb the gravel bahk ea”st and West o'r thaf‘{“ﬁahﬁﬁ“ T

lvert was buned under gravel and that
v X Smce surface dra;nage' has no where to go pcmding would take ptace in thts area His
"."i;-.;iopmlof‘i Was that bécause of a bathtub type effectthe road COuid become lmpassab!e and
jzithe sfructural mtegnty of the road could be compromlsed vt

.1,', -
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ER dxci not kﬁow haw far below grbund !evel the base of the farm road fS d:ci not know the;_ E

L élther the north or 50uth sxdes of thie road He also was not aWare Qf thie fact tha’bm the PR

When asked about the impact that severe snow storms could have Mr. Cooke
stated thatin the area where there i5 oniy a SIX foot dlstance frcm the edge of Cross Road

to the gfavel road bank that there is approxnmately Menty-ezght feet of show storage S0

- that plowmg that haif of that lahe ifito that- area a four-mch snow fall would fill that area

- Healso Stated that where the adjacent areas are elevated relative o Cross Road the pnlmg

of hlgh stiow fi a smaller area is going to create snowdnfts across CrOss Road.

Upon cross—exammatlon Mr Cooke admltted that he dld not’ examlne ihe farm. .

- mads cbeer Enolzgh to detehmne the type of rock used m the ccmstructton of the roads )

S proce’sé of plang Cross Road th‘ "'surface is remeved aithough he- aci{nowiedged,thel‘é |

, : ‘was WOiIas’tomte down the embankment in the area of the dltch an both sldes He aléo did: -

_not x‘ﬁake aﬂy mspecﬁon af the farm road to determme whether the volds betwee‘n the

L " :dralnage rock are fil lled With sed:ment Smce Mr Cooke dld hot 1h$pect the seuthernmost -‘ ‘

| pbmt of the south farm rcad he had no knowiedge that thé cbnstruction of that farm road- B

a |n any way p:’évented water from ﬂowmg through that cuivert and thrdugh th(szr dralnage B

o rock As to the storage of snow Mr 000ke made no calcuiatloﬁ Wlth regard to ths vgtume o

T ) of snow betWéén the edgé of the road ‘and fhe edge of thé’"farm ‘rqad ﬂe furtner acmmed,_' S

T '3‘_that bn the day hé was there ln 2007 he étd not observe any cémprommé to the structurai‘:j:.

s f-mtegrity of Créss Road arid cauld not detenmne where the dltch was actuaiiy located He‘. '

S ":'?aiso statéd it i the scmth end of the ¢u!vert became filed il sed:ment it could be -

L cléaned out by removmg the roadWay




Supemsor Jackson was oelied and tes‘uﬁed that Cross Road is a dirt road that is
. topped off by wollastomte and greded at. !east twice a.year to gét rid of the ruts. He
- described the whole area asa basm that dratns through the Lewas Family Farm property
- to-a swamp, then down to Beaver Brook and. f nally fo. the river. He added thet there is a
_ culvert ur'tder Cross Road that, conveys the water from the north side to the south'side of .
- the road. He s’cated that there once was a draznage swale but that about elght ten years
: ago the drea was ploWed and smoothed out 50 ’that the water went out mto thé f eld. He
. oan now eee the mle‘t to the ouivert on the north side but can on!y eee a t:ny bit of the eouth |
' end of the culve"rt lf no Ieaves are there He couEd not See mto the cuivert beoause 1t S, |
_. ﬁ!led wrth rock Hé et‘éted that there are dr‘amege dltches on the north e;de and there Wae |
A 'a dramege dltoh oh the south side pnor to the construction Wit respeot to thé’ soutes;de
'?.’he sfated there is sﬁl! some kind of ditCh there but the rock from the road is agamet the
L shoulder of the town roed reduoing the suze of the dttoh area Ohce egam He festiﬁed
. : ;'aboutthe snow fenoes and that to hIS knowledge there wae no prob!em removmg the,enow
:from Cross Road durlng the eubstamlel snow fail on Va!entme S Day He also noted that
v the farm roads sreata hzgher elevetion than Cross Road in the area m questlon WIth the
o : ‘ferm roads bemg higher by a foot at the ende and about Six feet in the rhaddie

Mr Jackson testi‘r“ ed that he had reoetved a complamt from a. woman abOut the

i ’j"'flmp“é"ét the f““ﬁ“oed‘s*ooutd*hatte*on*any response to any-emergency-at- her home.,_He - _

L ifetated th‘ere were other routee to the wonian’s home and other homes i that aréd, but lt
e would take ten fo twelve mlnutes longerto get to the comptammg homeowner’s house but
) less t;me to the othere R | | |

. On oross-exammatlon Mr Jackson oalouiated an ambuianoe wouid heve to traVel

6 .



about one m;te farther if 1t could not use Cross Road. He also admltted that there are

areas aiong Cross Roed Where bahks are adjacent to the lanes of travel and areas where

tree growth and follage cothe almoet up to the lanes of travel There are also areas the

!ope of the Iand is a foot or & foot and a he!f above“the soﬁace of Cross Road

| P|amtrff then oaHed Eugene Benway, a heavy equrpmer&t operator for the Eseex

HrghWay Deparﬁment who has operated a plow on Cross Road in the area m questlon

Mr Beriway deSGHbed the srze of the piow how the plow drrected the enow to the nght
and how the wrng plow pushes the snow further from the road He stated that he plowed |

Cro*es Road dunng tﬁe major storm dn February 14 2007 uszng the plow and the wmg

plow When he reaohed ’the Iowest bomt on Cross Road in the area In questron the wmg

p!ow hrt stohes from ‘the farrn road He aleo stated a grader Was fiot ueed m that s’eotloﬂ

of Cross Roed Wrth respect 6 the dltches e teetlﬁed that they were cleained m 2(?66 but

H ‘. S the hlghway eupenntendent did not mstrur:t the orew to clean the drtohes in thrs area in
| 2007 When he oleaned the dxtohee he found stones from’ the road ‘and two tor{hree

; mches of wollastorute He etetes that how thé ditch on the south'side is half ﬁlled wmr

l":'.:-. ' stor%e lf the culvert freezes a steam jenny is used to open the ptpe Aocordlng to Mr
| Benway, the steam ]enny :s meerted mto the iow ehd of a prpe but beoe‘use of the farm
road a steam ;enny oouid not be used on the south end of thrs oulvert He also stated thaf

‘ te‘n foot sec‘tlone of pzpe Were conneoted to the eteam jehny ' ”“ “‘“—“‘”““‘ ! ‘f‘”."‘_f“j_-

Upon oross—exammetron Mr; Beﬁway testrf ed that he puts about ﬁVe feet of the ‘
§ appr()x;mately ten foot plow to the !eft ofthe oehter lme ahd the wrng inan would separately
" operate the wsng piow aISO havmg a ¥eng’th of abdut 10 fee‘t He admztted thatthe piow;ng
aree oould be harrowed \mth the piow and wmg frian by movsng the wing plow’ in other B

: 7




‘ | narrow areae On Crcss Rced Mr Benway testsﬁed thathewculd pull farther over and not
: bnng the wmg back He eetlrnated tha’c in these areas the rcad WIdth was maybe ﬁfteen
feet Mr Benway had no probiem plcwmg the road when another storm occurred in March
2007 and never had to use a frcnt enid !oader cn any OCcasmn cn Grces Rcad durmg -. !
N 2006»-2007 |
r Benway haver obServed any ﬂocdmg cn Crces Rcad never saw any poclzng of |
"water on the nerth cr south. end of the culvert ﬁever SAW any eroSnon of the- banks cr '
"'eu’rface of C!‘css Rcad and dces nct kncw :f the water ﬂew‘ ng thmugh thie culvert is gemg ;.
B _'thrcugh the rock that cOmpnees the farm road He admzt’ced that the h;tt:ng ef stohes WIth
o Qj"_':'the wing ptow did not Sl h:r‘ﬂ dcwn o efcp hirn, afid a!so said the ww;g did ot i the.-’ k
- * ':stcnes when the piew was m the mldd!e 6f the rOad Upcn fu‘rther questlcnmg et{ Wée._' 8
i revea!ed that at aﬁbther Icca‘uoﬁ Mr Benway totaled a tmck because Tie shd off thé righ’c::_.‘:"_f.-.-. . -'
,- :{'s:de ef tﬁe read and on a pnor occasaon sl:d off CFOSS Roed because hewas tec far te the.'::_'-" o

s rtght

| Barbara Le\ms a cc~owner c‘f Lewns Famliy Farm inc testlﬁed that she tock';--::'
L ~'_-" measuveMents from the center of Crcss ﬁoad to the tce of the farm roads and fcchd ihe h
L f’dlsfanee frof‘n the center cf Cree-.s Road to the toe of the nerth farih road Was 27 feet andf. e

- .'i"the distance frbm the center cf Crcss Road to the toe of the scuth farm rcad was 21 fe'et.' SR

|ghWay‘ Superlntenﬂent-:lames% Mergan— JF—%&FQ:‘\ examméﬂeh—befere tr»;alw e

Y f"_—_ : {testn" ed that c‘ross Road has a weilastomte eurface that the dlfferenc‘e m elevatrcn of thié

...... ‘4--.4,'; .

TR ':j"':fthe toe of the farm roads to the center of Croes Road is approxnmately huenty—ﬂve to';,"-.. 0 _'
i '-twentyz-seven feet He sta’ced that the area cf ccmcern i8, vihiers i culvert is lccated HIS{._- o




| concem 1s that 1f there is a Iot of snéw fhe town plow would not be able ta push the snow
' over thie top of thé farm roads When questloned abaut plowang the ro*adé he stated that .
_ the recommended speed for piowmg was five to fi fteen mltes per hour depend:ng OnSNOW
'- accumu!atlon and at that speed the snow usmg ihe WIng piow w0u!d be thrown
B apprex:mately te foet off thie surfaoe of the road.. He also testified thiat there was'o
‘. dsﬁ' cu!ty in removmg snow from Cross Road durmg a three foot snowfall in February 2007 -
o nd e was not aWare of any accumulation of |ce on Cross ROad due to the construct:on
L '::of the farm roads L - | L : |
; Mr Morgan aiso stated thét the sduth érid of the cu!ver‘t that ran under Crcss Road § o
i lé obStfucted by stoné from the road HOWevef he dld admlt that he has not had ahy;':; B
A f :"'dlff‘ cu{ty wrth ﬂobdmg or accumulatson of water at thé swth end of the culveﬁ ihaﬁé&uéter: | . r

'wﬂl ﬂew througi‘l thé cuivert and that fo ﬂoodmg on CI'OSS Rﬁaﬁ has occur?ed srnce the!._ e

e ‘farm rbac}s Wére COnstructed

X! . jmlthe spr:nﬁ twa to snx sﬁches of WOl!astOmte ;s rfut dGWri on thé road ta fi !l m the low spots‘ :.:f" o
S becausé durmg the wmtér a !ot E)f material on the road is Iost due to p]awmg He further
L i ."'.;tesﬂf‘ed that a;tches along Cross Road are approx:mately vo feet i depth and three feét

Y ‘Wlde and haVe been suft" ment to handle the water run—-off in the area eveﬁ aftier thé

'cbhéiructiéri of ‘the farm roads Wlth réspect to tﬁé"s?:“ﬁt f1el d"ﬁf“th’é"ﬁUIVE.‘rt"lt has stoﬁesr R
ln lt but he has not dorra any exca\»fatior\ wark to bpen 1t up He atso sfated thét any .

" . : '-: -’.potential prob[ém could be corrécted by takmg fhe culvert and plpmg lt tnto fhe ca{ch ba’sm‘

D Gwitied bythe defendant DL g . SRRt B

The geﬁera! ru!e is that a hlghway created by u$e is as wnde as the actUal USe for _

W:th respect to the Mamtenance of Cross R i d 5 Mr_ Morgan test;fed t?aat genefaﬂy;, o |



purposes of pubhc travel (see, Schlllawski v Stafe of New York 9 NYZd 235 [1961]
Dut'chér V. Town of Shandaken 23 AD3d 781 [3“’ Dept 2005); Damal V. Town of Delh;
185 ADZd 500 [3"i Dept 1992]) included are “such uses as appertam directly or mdirectly
o _'.to the rrght of passage and tend m somé way to preserve or make fnoré easy the exefcxse | o
. .~ L .':f .'of suCh rlgh‘t” (Thbmpsbn v Orange & Rockland Elec Ce 254 NY- 366, 369[1930] see

':Dutcﬁer supra) "'-;"f:j‘

nghway Law §319 6ﬁ!y prohabits obstructions “wrthm the bounds ef the htghway

; "“:"'.(Wheeler V. Buxton Industnal Equ:pmenf Co 292 ADZd 521 [2"‘* Dept 2002]) Thxs

i ’éiatuté alsdliéts as An obstructlbn “earth stone or other materlal placed in any dttch br

g ‘thmaﬂy, the court nétes that théré was no proof af ény__ad\)éfSé umpact on @r
o .:Rt)‘ad du‘e tb ihe cénstructtén of the fafm road nbrtl“s of Cross Road The testtmony was ‘

:'u' & qu‘\rocal fre“i'h the w:tnesses that the culvert on the noﬂh szde was Gpen that there was

"No amage proble‘m br pdtentral dra!nage problem on tﬁe north sndé and no prOOf Of any
e :"'fmferferenoe wlth snow p!meg oF snow remeaI Acéordmg!y, aﬁy cléimS that tﬁe fafm mﬁd

[ 'orth ,of Crbés Road has mterféred w;th the dramage ér pimeg of Cross Road has not 1'.' .

- pee n}- prbVen and must be dlsmISSed

The uit“maté ;és'ue ts whether the constructiﬁn of the south farm road obstru cted thé

r»u‘i sém‘e way mterrered wztn tﬁé ri“ght of"passage on Cressﬁeadwpl"amtlﬁs d@——-w S

' ! taérgue :tﬁéf there IS an structton of Qross Road but cohtend the constructlon cf the

and snow remGVa! from Cross Road and thus

..-_'has'afféctéd or has thé poténtlai fb affect the rlght ef passage over Cross Road ' ';. ,f |

H B _.:;--_ e




Pierntiﬁs contend thet the drarnage of Cross Road over fhe !ands of defendant for |
more thén ten years prior to the constructron of the farm road has estab!rshed in effect |
& prescrrptrve easement over.some port[on of defendent’s property
There isHo dtspute thatthe cuiver’r urider Croes Roed permrts the drainage of water
~ from thie notth to pees under Cross Road end is necessary to preserve the pubhc S. rrght -
 of passage over Cr‘oss Road Thus the cuivert constitutes a por’uon of thie public hrghway :
'and mey be malr‘itarr‘aed by Eeeex (seB, Dutcher V. Town of Shandaken supra) The' .
= defendant does not contest the rrght of E‘eeex to. cieen out the drtch aree Or fo remove the-
o : ._'rwb!la'stomte ma*ter;al that has covered the soutrr end of the cu!vert 2. |
- The next 1ésuié i thrs matter re whether tie conetmc;tron of e ferm road hes
o sn’cerfered wrth any fights of dra:nege or plew!ﬁg It Has been reeogmzed that an eesemerit ‘

:"%;;-;: " for dreinege of surfece wafer may be ecqurred by prescnptron (see Torre V. Meade;r 226

"'568 [1 971]) Aithoogh the testrmony was unCOntroverted that Cross Roed ‘in the aree rn

L queef:on drerned onto the ﬂelde of the LeWIs Femrly Fan’n for mOre then ten yeare Eeeex oL

Abzd 447 [2‘“‘ Dept 1996] Vrllage of Schohane v. Coons, 34 A D 2d 701 affo‘ 28 N&Y 2d; Y

8 -'3": has fa:led to estebllsh exciuswe possessron of the dremege area Assummg arguerido-.-“-‘-" '

' 'Eseex drd heve 4 pres::rrpt ve easement the proof farled to ehow that e Coristructroh of '

o the fer*m roads has interfered wrth that easement the drarnege area off Cross Road

- b e o et b vt g smm, e e s b oo PORIPURE NI

e —Lsnman vt ppene oy s et o ipists 2

o L "'It shou}.d i neted that Iﬁgh*way Lai?r §147 p:ccmdes uader certam condltions for the L
R toWn supermténdent to éhtet updtithe Tands adjacent to any hxghwey to Gpett an exrstrng ditch of . ‘

. deainor'td digratiew difch or draiti for the drainage of the highway; ‘changé to position of a fene. -
- bpotlier obsituctioh préventing the frée flow of water undet or through a culveitforthe’ ..+ -
- protedtion ot the highway; and to rertiove any fefios-or- oihier obstriction ‘which catiss oWt
-+ drif} in ahd vpon such h:lghWays and to erect SHow fonoes or other devices to prevont the dnfamg

. of snow in ot upon such hlghWays ' : Do




: in DUtcher' the oroof was that the town mainiaihed the,er‘ea in~ question and t_h_e ,
: ptamtlff blocked tie culvert and dramage area wrth five truckloads of diﬁ: Simliiaﬂy,. in
: Vrﬂage of Schohane defendant Crusheci a tile condurt and oovered rt wsth fill causing the
" conduit to bi‘eak open on ad;acent property Here there has been no destructaon of the -
cu!vert and there has besn no mterferenoe wrth the dramage of Cross Road The proof ,
‘was consrstent that there has been no pondmg or poohng and that there has been no
- mterruptlon of ’travel on Cross Road smce the farm roads were buli’r ln faet the
"Superfntendent o*f Hrghways stated that lf there WS ;zny coﬁcern the 1ssue coutd be Co
o resolved by prpmg the cuWert mto the defendarit's catch basm . -
Aﬁer the south farm road was bilt, the area expenenced two srgnzﬁcant enowfalls
- E‘xce;at for one rnstance when the wmg plow hrt some stone there is no proof that thevfarm ) |
5 road m{erfered wrth plowlng on Cm?ss Road En fact testrmony as to the wrdth of the road
. :}_"1“ and the wrdth of the piows Ieads ’to the conolusron ihat the piow was too far to the right ahd
. " ribt posrttoned to the leﬁ of the Center of the road | . |
' Mr Cooke's test:mony conoemmg storage area for snow is. of no coneequence Hls '
e _rtestrmony oons:dered smface area and not volume Furthermore there was o proof as '.'-

"_ffto how much compacted snow cowd be storecl ;n this area. As to snow be;ng thrown off

o ) E;.the road tl’ie credrbie testrmony was tha’c the snow would be thrown ten foet atthe speede

SR the p]ows Were to be operated

: A conoem was raised about drtftmg snow blookzng CrOSs Road in thls area There o
- ﬁ:]'Waé no compete’ﬁf proof that ’the constructlon of the farm roade would exaoerbate any
B gUREs ':"dnﬁrng cohdltrohs beyond that whzch could be expected along any road in an open area |
L .:where wrhter cond:trons occur : o o
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_ ; Plamtlffs also ralse an. |33ue that the constructmn of the fartn roads has mterfered |
'Wlth the tntegnt‘y of Crcss Rozd. Althbugh Mr Deyo opmed that Cross Road’ wouid failwith
'a three znch rain fall, hlS metOn was based On the manner in whlch Cross Road was

: cc)nstructed and not due to any adverse !mpact caused by the constructton of the farm L

roads
0 . Acnordmgly, for the forégo;ng reaSOns lt is- .

ORDERED AND ADJU DGEE) tﬁatthe deféndaht’é farm rc‘)ads do not obsttuct Croas- , |
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