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"Agriculture is not just an important part of our economy — it's a way of life in our
communities. By supporting our farmers, by giving them the tools they need to access
new markets, we will preserve this way of life in New York, and leave stronger farms —
and a stronger state — to our children and grandchildren."

New York State Governor Eliot Spitzer, January 16, 2008
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PRELIMINARY STATEMENT

Respondent Lewis Family Farm, Inc. (hereafter "the Lewis Family Farm"), through its
undersigned counsel, submits this memorandum of law in opposition to staff's enforcement
proceeding and respectfully asks the Agency to dismiss this proceeding because it is based upon
gross misapprehensions of law that cannot be countenanced by the Members of the Agency.
Staff seeks to lead the Committee down a dangerous, untrodden and unmarked path that is far
beyond the furthest edges of the Agency's jurisdiction. That is, staff asks this Committee to
violate the New York State Constitution and expand its reach beyond its statutory power by
entering an order that penalizes the Lewis Family Farm for constructing two farm buildings.

Pursuant to its constitutional duty to encourage farming, the legislature exempted farm
buildings from Agency regulation when it enacted the Adirondack Park Agency Act (the "Act").
Thus, the Agency's attempt to regulate farm buildings here is unconscionable and
unconstitutional. It will also lead this Agency into an illegal fray and a policy nightmare that
does violence to the public's right to farm in New York State, a right that is held by all New York
citizens.

Agriculture is among New York State's most important industries. Agricultural
production returned over $3.6 billion to the farm economy in 2005." New York's farms employ
some 113,000 people. Food industry employment accounts for 425,000 jobs. Related transport,
marketing, and international sales are equally important. Thus, a strong and viable agricultural
industry is a foundation of New York State's economy. State law recognizes the economic and

aesthetic value of farms and protects them from enforcement proceedings such as this. The Act

' New York State Department of Agriculture & Markets, Ag. Facts and Annual Reports. See

http://www.agmkts.state.ny.us/agfacts.html.



demands that the Agency protect the open space that farm land provides by encouraging farm
development. Staff's efforts in this case defeat a core mission of the Agency.

The three million acres of private land in the Adirondacks hold a wealth of natural
resources that includes an agricultural resource base sustained by abundant rainfall, productive
soils, a sufficient growing season and proximity to the nation's largest markets.” The Agency is
obliged by law to encourage, not penalize, farm development of these resources.

The New York State Constitution provides substantial benefits and protections to farmers
under Article 14, the same Article that protects the forest preserve as forever wild. These
bedrock legal mandates must be given equal weight. Article 25-AA of New York State's
Agriculture and Markets Law authorizes the creation of local agricultural districts pursuant to
land owner initiative, county review, state certification and county adoption. The Lewis Family
Farm lies within such a district. Agricultural districting, upon which the Agency has nothing to
say, encourages farming and use of farmland for agricultural production. Local land use laws in
New York State may not regulate farming. New York State farmers have a right to farm.

As summarized more fully below and supported by the accompanying affidavits of
Barbara Lewis, Klaas Martens and John Privitera, this proceeding must be dismissed promptly.
Moreover, the illegal Cease and Desist Order issued by the acting Executive Director must be
annulled, thereby allowing the Lewis Family Farm to complete construction and occupy its farm
employee houses this spring. As revealed below, staff's efforts to seek an unprecedented order
by the Agency, devoid of legal or policy formulation, is unconstitutional, contorts the Act
beyond comprehension, does violence to the open space elements of the Park Plan and cannot be

countenanced.

> New York Farm Bureau; 2007 Policy Statement; p. ii.



PO DR DD RPRRDPYRDDIYY

FACTS

A. History of the Lewis Family Farm

In 1978, Salim and Barbara Lewis purchased a large tract of farmland in the County of
Essex. (Affidavit of Barbara A. Lewis, § 2). Over the years, they acquired adjacent lands to
form what is now known as the Lewis Family Farm, consisting of approximately 1,200 acres,
826 of which are currently under cultivation and used for pasture. The remainder includes maple
sugarbush, recovering logged areas, and protective winter habitat for cattle. (Lewis Aff., § 2).
The Lewis Family Farm, a modern and innovative farming operation, is one of New York State's
largest USDA Certified organic farms and a national leader in organic farming. (Lewis Aff.,
3); (Affidavit of Klaas Martens, § 4). Further, it has become a showcase for the Cornell
Cooperative Extension and has, through example, contributed to neighboring farms that have
also become organic operations. (Lewis Aff., § 4; Martens Aff,, 99 8, 10). As a recognized
leader in farming, the Lewis Family Farm allows students and apprentices from national
international programs to work and study on the farm for academic credit. (Lewis Aff., q 4).

Over the years, the Lewis Family Farm has made significant capital improvements to its
land, infrastructure and operations in an effort to remain an economically viable, energy
efficient, and environmentally sound working farm. (Lewis Aff,, §5). The farm has cleaned up
the roadsides and farmsteads, making the area far more attractive. (Martens Aff,, 9 6). As it
grew in size, the Lewis Family Farm demolished at least fifteen (15) residences that were broken
beyond repair, residences with unhealthy sewage conditions, residences with vulnerable or
unreliable water supplies, and residences considered unsafe and substandard due to severe mold

contamination. (Lewis Aff., 9 6).



In addition to the demolition of these houses and the removal of numerous unheated farm
worker houses, the Lewis Family Farm constructed at least fifteen (15) farm buildings and
several other farm structures in support of the farm, including several barns and two substantial
bridges designed and built to protect wetlands. (Lewis Aff., § 7). The Lewis Family Farm did
not obtain any permits from the Adirondack Park Agency for these farm structures. (Id.). At no
time since these many farm buildings were constructed has the Lewis Family Farm been
informed that an Agency permit was necessary at the time of construction, other than the Notice

of Violation that was received for the farm worker houses at issue in this matter. (Id.).

2003 Color infra-red image of a portion of the Lewis Farm where the farm
employee housing was constructed. These structures were demolished prior
to building the employee housing cluster.

D2IDDIDDBDIDIDDIPDRDADIIDIIDIOIIIRIRBDIOIIIIININDININNDDIIIINIIIXII
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B. The Farm Employee Housing

As a successful large-scale organic farm, the Lewis Family Farm requires highly skilled
professional employees in order produce crops and animal products that meet strict organic
standards. (Martens Aff,, § 11). The Lewis Family Farm has a full-time manager and three full-
time employees that work on the farm throughout the calendar year. (Lewis Aff, 99 8-9).
Additionally, the Lewis Family Farm customarily has interns and other farm workers working on
the farm throughout the year.> (Lewis Aff, 99 9-10). Thus, at times, there are several farm
workers that are in need of housing on or near the Lewis Family Farm for themselves and their
families. These employees require on-farm housing so that they can properly monitor and
survey the farm and provide around-the-clock surveillance. (Martens Aff, § 12). Providing
housing for these farm workers and their families in off-farm housing is incredibly inconvenient
and costly. (See Lewis Aff., 9 9-10). Therefore, in late 2006, the Lewis Family Farm invested
in on-farm employee housing, in the knowledge that safe, modern, comfortable and energy
efficient on-farm employee housing is a fundamentally sound agricultural practice, which is
crucial to the farm's operation and essential for a self-sustaining farm in the Adirondack Park.

(Lewis Aff,, § 11; Martens Aff, § 16).

3 For example, in the last year alone, the Lewis Family Farm had four student interns and one apprentice from
Washington State, Georgia, Long Island, Plattsburgh, and France, respectively. (Lewis Aff.,, § 10). Additionally,
the Lewis Family Farm had has been approached by the government of Nepal to host four of its farmers so that they
may learn the methods of sustainable organic farming. (Lewis Aff., § 9). These Nepalese farmers had been
scheduled to arrive in the fall of 2007 and now plan to arrive in late spring 2008. (Id.).



This is a 2008 image of the clustered housing on the Lewis Family Farm. Homes will be
used to house farm employees. The housing was constructed on the same footprint where a
home and barns existed in the 2003 image. The edge of the Hamlet of Whallonsburg, no
more than 200 feet away, is evident behind the South Family Cottage.

The Lewis Family Farm employee housing project involves four structures: the
manager's house at Clark and Cross Roads, which was finished in late 2007 and is now occupied
by Dr. Turco; and, a three-building cluster near the primary farm barns near the intersection of
Whallons Bay Road and Christian Road, which contains two (2) three bedroom cottages for
nuclear farm families and a larger four bedroom residence designed for employees, interns,
apprentices, and farm consultants. (Lewis Aff., § 12). It is this three-building employee housing
cluster that is at issue in this proceeding. It was built at the old Walker Farm, now demolished,
at the corner of Christian Road and Whallons Bay Road. (Lewis Aff. 4 30, Ex. H).

The three-building employee housing cluster, adjacent to the Barn Plaza on the Lewis
Family Farm, is several hundred feet from the Boquet River, with several residences, a railroad
track, some high ground, and roads situated between the employee houses and the river. (Lewis

Aff., § 13). In fact, the farm worker houses are no more than 200 feet east of the Hamlet of
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Whallonsburg in the Town of Essex, New York. (Privitera Aff, § 13 and Ex. H).* The
placement of the units is specifically designed to facilitate easy and energy efficient access to

and surveillance of the adjacent barns. (Lewis Aff., § 14).

¥ 7

Polnter, 44°15:58 435N

The location of the Lewis Family Farm employee housing cluster is marked by the green
arrow. Note the location of the houses in relation to the Hamlet of Whallonsburg and the
Lewis Family Farm's angled Barn Plaza.

Contrary to staff's contention otherwise, no subdivision of land or sites was involved in
the design and construction of the employee housing units, as all are on the Lewis Family Farm
and are not the subject of separate parcels or the division of the farm's land. (Lewis Aff., 9 14).
Indeed, the three-building housing cluster is designed as a farmer community. (Id.). The three
employee houses are closely adjacent to one another and share a common well, driveway, septic
system and leach field located beneath a common courtyard. (Id.). The houses are clearly not

designed for any use other than for farm employees. (Id.).

* Having built the farm employee houses adjacent to the hamlet serves the overall values of the Plan by maximizing
open space and minimizing visual impacts. Concentrating development at the hamlet where unlimited growth is
allowed is a farming plan that ought to be recognized, commended and exemplified — not penalized.



The Barn Plaza is located adjacent to the clustered employee homes. A common yard
will contain the leach field, which will be used by all three of the homes.

(6 Procedural History and Timeline

In November 2006, the Lewis Family Farm applied for building permits from the Town
of Essex for the four farm employee houses, including the three house cluster near the barns that
is the subject of this proceeding. (Lewis Aff., § 15). The Town granted a foundation permit on
November 14, 2006, and ultimately granted building permits A-698 (Farm Manager Home); A-
699 (Residence I); A-700 (North Family Cottage); and A-701 (South Family Cottage). (Id.).
The Town of Essex had informed the Lewis Family Farm during the building permit application
process that no Agency permits or any other permits were required for the farm employee
houses. (Lewis Aff., 17).

Construction of the farm employee houses commenced in late 2006 and proceeded until
mid-March 2007, when Barbara Lewis contacted the Agency staff after hearing rumors of

complaints. (Lewis Aff, § 19)°. The Lewis Family Farm voluntarily halted construction of the

3 Staff's papers presume to express a view regarding the value of these farms improvements, supported by
speculation rather than documentation. Staff's Memo of Law § 19. This is factually wrong and quite immaterial to

the Agency's inquiry.
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employee houses in March 2007 after speaking with staff in order to clear up any

misunderstandings about the project. (Lewis Aff., q 20).
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The Lewis Family Farm employee housing cluster, as engineered and approved
by the Town of Essex. (Lewis Aff.,, Ex. B). Residence I is labeled
"Dormitory" in October 2006.

In May 2007, staff proposed a "settlement agreement" demanding that the Lewis Family

Farm waive the right to challenge Agency jurisdiction to regulate farming, allow Agency review



of all future farm buildings, and pay a $10,000 fine by June 15, 2007, which they suggested was
small by staff's standard. (Lewis Aff., §22) (See also Ex. A to Van Cott Aff.). Notwithstanding
staff's demand that the Lewis Family Farm surrender its right to farm, Barbara Lewis was
informed several times by staff that the farm employee housing cluster near the barns was fine
where it is located and that the Agency would issue a permit for it. (Lewis Aff.,, §24). However,
staff insisted that the farm must acknowledge the Agency's purported jurisdiction over farming
and pay a substantial fine for failing to get a permit before commencing construction. (Id.).

In early June 2007, the Lewis Family Farm was informed that due to a significant
regulatory change, the Canadian manufacturer of the farm employee houses (which are modular
homes) could not honor its contract to install the houses after the first week of July 2007. (Lewis
Aff., 925). Having concluded that this dispute related only to whether or not a fine is paid, since
staff informed the farm that the buildings were satisfactorily located, the Lewis Family Farm
accepted delivery and installation of the modular employee houses so as to not allow them to
suffer any damage from the elements during the pendency of this dispute. (Id.). Moreover, the
Lewis Family Farm was also advised by its counsel at Nixon Peabody that the construction of the

farm employee housing was permissible as a matter of law. (Lewis Aff., 26).

10
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Modular housing is vulnerable to the North Country elements upon
arrival. Here, a piece of one of the Lewis Family Farm employee
cottages is craned into place.

Therefore, on June 26, 2007, the Lewis Family Farm commenced an action in Essex
County Supreme Court seeking a declaratory judgment that the Agency could not prohibit the
completion of the farm employee housing project because it is beyond the Agency's authority to
regulate farms. (Lewis Aff,, § 27). The next day, the acting Executive Director of the Agency
issued a Cease and Desist order prohibiting the completion of the farm employee houses. (Lewis
Aff., § 28). On August 16, 2007, the Essex County Supreme Court dismissed the declaratory
action upon a finding that it was "not ripe for judicial intervention" because the Agency has yet
to render an enforcement determination. (See Justice Ryan's Decision and Order, pg. 6, Ex. B to
Van Cott Aff)).

Staff maintains that only two of the three farm employee houses are illegal. (See staff's
Memo of Law, pg. 12). There is no indication as to which of the three farm employee houses
that staff alleges are illegal. (See Lewis Aff., § 30). As of today, the three farm employee

houses remain uncompleted at great expense to the Lewis Family Farm. (Id.).

11



Farm employee housing clustered together with a combined leach field that will be used by all
three structures. The homes are located in close proximity to the barns.

D. New York State Policy On Farm Housing

The Commissioner of the New York State Department of Agriculture and Markets has
stated that the Lewis Family Farm has a legal right to the use of its farm employee housing
because it obtained approval from the Town of Essex and nothing more can be required.
(Privitera Aff. Ex. B). The Department's statewide policy on employee housing clearly supports

the Commissioner's determination. (Privitera Aff., Ex. C).

12
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ARGUMENT
POINT I
THE AGENCY HAS UNMET CONSTITUTIONAL AND
STATUTORY DUTIES TO PROMULGATE A POLICY THAT
ENCOURAGES THE DEVELOPMENT OF FARM LAND

A. The Agency's Constitutional Duty

In 1969, Article 14 of the New York State Constitution was adopted by the People of
New York State to protect the State's natural resources and agricultural lands. Specifically,
Section 4 of Article 14 states as follows:
The policy of the state shall be to conserve and protect its natural
resources and scenic beauty and encourage the development and
improvement of its agricultural lands for the production of food
and other agricultural products.
N.Y. CONSTITUTION, Article 14, § 4 (McKinney 2006) (emphasis supplied).
This section of the New York State Constitution, which was adopted as part of the
"Conservation Bill of Rights", imposes a mandatory duty upon this Agency to encourage
improvement of farms, not penalize farm development. It also specifies that the development of

agricultural lands is a matter "of particular importance for action by the legislature." Proceedings
g P y 2 froceedings

of the Constitutional Convention of the State of New York, Vol. XI, Document No. 53, pg. 5

(1967). In fact, Section 4 of Article 14 further directs the legislature "to provide for the exercise
of various governmental powers to encourage the maintenance of lands in their agricultural
state." Id.

The Constitutional directive to "encourage the development and improvement" of farm
lands is contained in the very same Article of the New York State Constitution as the highly

regarded and well-known "forever wild" clause. See N.Y. CONSTITUTION, Article 14, § 1

13



(McKinney 2006).° Accordingly, the "pro-farm development" clause is no less important than
the "forever wild" clause, and it must be equally honored and obeyed.

Here, the Agency is in violation of its constitutional duty to encourage the development
and improvement of farms, because staff's heavy handed penalty effort and gross distortion of
the Act is unguided by a written Agency farm policy. The Agency cannot say that it has
established a policy, because it has none. This, alone, violates the pro-farm development clause.
The Agency's constitutional shortcomings are exacerbated by this enforcement case, which is
based upon an illegal cease and desist order and seeks to penalize the Lewis Family Farm for
constructing two locally permitted statutorily exempt farm buildings.

This Agency—formed only two years after the adoption of Article 14 of the New York
State Constitution—is obliged to develop a pro-farm development policy and put it in place.’
Indeed, the absence of a pro-farm development policy violates the Constitution as much as if the
Agency itself clearcut a portion of the forest preserve.

The legislature was cognizant of New York State's constitutionally mandated policy of
encouraging farm development when it enacted the Act two years after adoption of the pro-farm

development clause of the Constitution. Under the Act, the Agency only has jurisdiction to

6 Section 1 of Article 14 of the New York State Constitution provides, in pertinent part, as follows: "The lands of
the state, now owned or hereafter acquired, constituting the forest preserve as now fixed by law, shall be forever
kept as wild forest lands."

7 Because the New York State Constitution compels the Agency to develop and publish an agriculture policy that
encourages the development and improvement of the Park's agricultural land, the Agency must meet this obligation
sooner or later. When the Agency ultimately engages this effort, it must build upon statewide policies that have
already been developed. Most recently, Governor Spitzer appointed the New York State Council on Food Policy,
which issued a report on December 1, 2007. See Governor Spitzer Executive Order No. 13. The primary goal of the
Policy is to "expand agricultural production, including locally grown and organically grown food." Policy, pg. 6.
The Council on Food Policy identified four "key issue areas" as specific priorities, including support for "efficient
and profitable agricultural food production." Id. at p. 8. This enforcement proceeding, unfounded in policy or law,
which seeks to penalize a sound agricultural practice designed to build sustainable efficiency and profitability, is
directly contrary to emerging State farm policy, as identified by the New York State Council on Food Policy report
of last month. Privitera Aff. § 16 and Ex. J.

14
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review "Class A" and "Class B" regional projects within the Park. See N.Y. Exec. Law § 810.
In defining this limited class of projects over which the Agency has jurisdiction, the legislature
was careful to protect farming by not listing "agricultural use structures" as jurisdictional even if
a farm building exceeds forty feet in height.® See Point II, infra.

Although the lack of a pro-farm development policy by the Agency violates the
Constitution, the Agency may reach a just disposition in this proceeding if the Act is followed
and applied as written rather than distorted and contrived as staff would have it.

Obviously, the Agency cannot stand the Act on its head, ignore the explicit exemption for
agricultural use structures, and somehow gain jurisdiction by unilaterally labeling agricultural
use structures such as farm employee housing as a "single family dwelling". Such a contorted
reading, designed to overreach and regulate farming, would do violence to the legislative intent
and careful legislative structure of the Act, crafted to be consistent with the then-recently
amended Constitution, in exempting farms. Farm buildings are beyond the reach of the Agency
under the Act. Here, the attempted regulation of farming is contrary to the balanced purposes of
the Act in protecting farms as open space resources and as one of the foundation stones upon
which the fragile economy inside the Adirondack Park must be supported.

New York State's Constitution is unquestionably the supreme law of the State. See
Dalton v. Pataki, 5 N.Y.3d 243, 296 (2005). Thus, the Agency must obey the New York State

Constitution by developing a policy of encouraging the development and improvement of

¥ "Structure"” is broadly defined to include anything from a fence to a building, including housing. N.Y. Exec. Law §
802(62). The definition of "Agricultural Use Structure" borrows from this broad definition of "Structure” and
provides that "Agricultural Use Structure" includes any barn, stable, shed, silo, garage, fruit and vegetable stand or
other building or structure directly and customarily associated with agricultural use. Clearly, farm employee
housing, barns and other such improvements are within the definition of "Agricultural Use Structure". N.Y. Exec.
Law § 802(8).

15



agricultural lands. Accordingly, the Agency's attempt to regulate the Lewis Family Farm
without a written pro-farm development policy is unconstitutional and must be prohibited.

B. The Agency's Statutory Duty

In 1971—the same year that the Agency was formed—the legislature enacted Article 25-
AA of the Agriculture and Markets Law. A recent Court of Appeals decision succinctly states
the purpose of this statute as follows:

The Legislature enacted [A]rticle 25-AA of the Agriculture and Markets Law in
1971 for the stated purposes of protecting, conserving and encouraging 'the
development and improvement of [this State's] agricultural lands' (L 1971, ch 479,
§ 1). At that time and again in 1987 (L 1987, ch 774, § 1), the Legislature
specifically found that 'many of the agricultural lands in New York state are in
jeopardy of being lost for any agricultural purposes' due to local land use
regulations inhibiting farming, as well as various other deleterious side effects
resulting from the extension of nonagricultural development into farm areas.

Town of Lysander v. Hafner, 96 N.Y.2d 558, 563 (2001) (citing N.Y. Agric. & Mkts. Law §
300).

To facilitate this purpose, the legislature enacted Section 305 of the Agriculture and
Markets Law to require al/l New York State agencies to create and/or modify policy to support
the development of farming within the State:

3. Policy of state agencies. It shall be the policy of all state agencies to

encourage the maintenance of viable farming in agricultural districts and their

administrative regulations and procedures shall be modified to this end...
N.Y. Agric. & Mkts. Law § 305 (McKinney 2004) (emphasis supplied).

This statutory mandate is more focused and direct than the Constitution. It requires that
this Agency "modify its regulations and procedures" to encourage the maintenance of viable
farming in agricultural districts. The Lewis Family Farm is in such a district, so it is entitled to

the benefit of this statutory protection. (Lewis Aff. § 3). These mandated policies, regulatory

and procedural changes have yet to occur in the Agency. When the Agency ultimately meets its

16



mandatory duty to publish a pro-farm development policy under the Constitution, it must also
modify its regulations and procedures to provide the additional protection required by the
Agriculture and Markets Law for agricultural district farms.”

The Agency can hardly say that its regulations and procedures are "encouraging the
maintenance of viable farming" in this case when staff issued an illegal cease and desist order
that violates the Constitution, State agricultural law, the Act and Agency's own enforcement
policy and seeks to penalize the Lewis Family Farm for constructing two locally-permitted,
exempt farm buildings. Staff's draconian penalty demand, which exceeds $1 million, is not
grounded in any policy, law or regulation.'’ (See staff's Memo of Law, pg. 15). Indeed, staff's

blusterous papers are largely devoted to an alleged disobedience to unstated law.""

’ In addition to constitutional mandates and the dominant farm law and policy articulated by the Department of

Agriculture and Markets which must be followed here, the Agency's own charter demands protection of farms as
open space. The Act states that the Agency's "policy shall recognize the major state interest in the conservation, use
and development of the Park's resources and the preservation of its open space character." N.Y. Exec. Law § 801.

19" Governor Spitzer's recently formed "Smart Growth Cabinet" will inevitably be compelled to focus upon
relationships among agricultural policy, including farm employee housing; the work of the New York State Council
and Food Policy; and, the problems of sprawl. Ultimately, a significant element of the equation must be to protect
the economics of farms, so they are less attractive to suburban development. See G.S. Kleppel. Ph.D., 7o Fight
Sprawl, We Must Use Land Wisely, ALBANY TIMES UNION, January 13, 2008, at D1 ("When farming is profitable,
farmers stay on their land"). Staff seeks to destroy the profitability of the Lewis Family Farm by seeking a seven
figure penalty that no farm could ever pay. Contrary to wise policy, staff seeks to render the Lewis Family Farm
suitable only for development when all farming profit is gone.

' Staff seeks desperately to distract the Agency from a reasoned approach to a decision in this case in accordance
with the rule of law. This distraction is largely constructed through staff's false description of representatives of the
Lewis Family Farm as outlaws, which forms the bulk of their papers. John Banta swears that on December 5, 2005,
he advised Salim B. Lewis that farm employee housing needed an Agency permit. (Banta Affidavit July 23, 2007, §
5). Mr. Lewis denies having heard it, which is not surprising since he is deaf in one ear. Thus, if the Agency
regards this as a material issue, it is in dispute and needs a hearing. See Affidavit of Barbara A. Lewis, § 18.
Respondent's Answer, § 5 (Denial). Meanwhile, the Lewis Family Farm, having been properly informed by the
Town of Essex that building permits were sufficient and that no Agency permit was required, commenced
construction. After the farm employee housing cluster was well under way and exposed to the elements, staff issued
an illegal Cease and Desist Order that violated Agency enforcement policy and wrongfully claimed that the exempt
agricultural use structures were "single family dwellings." See Affidavit of Paul Van Cott dated December 13,
2007, Exhibit C; and Affidavit of Douglas Miller, dated July 20, 2007, Exhibit F. Counsel for the Lewis Family
Farm, Inc. advised the Farm that the Cease and Desist Order was illegal and staff never sought the Agency's
enforcement of it. Even before the illegal Cease and Desist Order, staff repeatedly emphasized orally and in writing
that the farm employee housing cluster could stay where it is. This remains staff's position today. See Affidavit of
John Quinn, dated December 12, 2007, § 4. Notwithstanding staff's formidable distraction, it cannot be said that the
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Since the Adirondack Park Agency Act and Section 305 of the Agriculture and Markets
Law were both enacted in 1971, the legislature was undoubtedly mindful of New York State's
constitutional mandate to promulgate and maintain a policy of encouraging farm development,
which was adopted only two years prior to the enactment of these statutes. Therefore, the
legislature's deliberate exclusion of "agricultural use structures," a defined term in the Act, from
Agency jurisdiction, is informed by its historical context. That is, the Act was written to exempt
farm buildings from the Agency's regulatory power promptly after the Constitution was amended
to mandate a pro-farm development policy and at the same time the legislature established the

statutory right to farm in agricultural districts. See Friedman v. Connecticut Gen. Life Ins. Co., 9

N.Y.3d 105, 115 (2007) ("A court must consider a statute as a whole, reading and construing all
parts of an act together to determine legislative intent, and...[give] effect and meaning...to the
entire statute and every part and word thereof") (internal citations omitted); see also Briar Hill
Lanes, Inc. v. Ossining Zoning Bd. of Appeals, 142 A.D.2d 578, 581 (2d Dep't 1988) ("The task
in interpreting a statute or ordinance is to give effect to the intent of the body which adopted it");

American Motors Sales Corp. v. Brown, 152 A.D.2d 343, 349 (2d Dep't 1989) ("courts are

required to harmonize statutes with each other as well as with the overall legislative intent in an
effort to provide a logical and unstrained interpretation to each").

Moreover, the New York Department of Agriculture and Markets supports the rights of
the Lewis Family Farm and the farming community under New York law, including the right to

engage in sound agricultural practices and the right of farmers to support their operations with

Lewis Family Farm set out to violate the law. Moreover, under the circumstances of this case, it cannot reasonably
be argued that the Lewis Family Farm had an obligation to surrender their investment in the farm employee housing
project to the north country elements. Since John Banta has identified himself as a material witness to these
proceedings, he is disqualified as serving as counsel for any party, and cannot advise the Agency Members on the
Lewis Family Farm. See NYS Code of Prof. Resp., DR 5-102 ("A lawyer shall not act, or accept employment that
contemplates the lawyer's acting, as an advocate on issues of fact before any tribunal if the lawyer knows or it is
obvious that the lawyer ought to be called as a witness on a significant issue on behalf of the client").
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necessary buildings and infrastructure, which includes farm employee housing. (Privitera Aff.
5, Ex. B; 9 6, Ex. C). The Department recognizes that farm employee housing is an integral part
of a successful farm operation. Id.

Housing accommodates the work day of farm laborers and farm management, and meets
needs in recognition of the shortage of nearby rental housing in rural farm communities. (See
2006 Annual Report of the Adirondack Park Agency, pg. 27, Ex. E to Privitera Aff.). Farm
employees cannot afford to buy or even rent good housing in the Adirondacks.

The Department of Agriculture and Markets firmly maintains that the construction of
farm employee housing is protected by Article 25-AA of the Agriculture and Markets Law, as

upheld by the Court of Appeals in Town of Lysander v. Hafner, 96 N.Y.2d 558 (2001), supra.

(See Privitera Aft., § 5, Ex. B).

C. The Agency Must Follow The Policy Set Forth By The Department Of
Agriculture And Markets

In the absence of an Agency policy implementing the pro-farm development clause
contained in the New York State Constitution and Agriculture and Markets Law, the Agency is
obliged to follow the policy of the Department of Agriculture and Markets. There can be no
doubt that the Department of Agriculture and Markets is exclusively responsible for the
interpretation, implementation and administration of the New York State Agriculture and
Markets Law, including the right to farm set forth in Article 25-AA (Agricultural Districts). See
N.Y. Agric. & Mkts. Law § 16.

The Agency has no mission, charter, or responsibility with respect to agricultural
protection, other than honoring the obligation to have a pro-farm development policy under the
New York State Constitution and Agriculture and Markets Law. With respect to all other

matters, this Agency is obliged to defer to the governmental agency charged with the
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responsibility for the administration of the statute, which interpretation, if it is not irrational or
unreasonable, must be respected and followed. See generally Kurcsics v. Merchants Mutual

Insurance Company, 49 N.Y.2d 451, 459 (1980); see also Town of Lysander, 96 N.Y.2d at 564.

Here, the Commissioner of the Department of Agriculture and Markets has spoken with
great clarity as to the statewide policy under the Agriculture and Markets Law within his
purview, as to the severe limitations on the regulation of farm employee housing. As a matter of
policy, a farmer need only obtain a local building permit to assure that the structure complies
with building codes with respect to public health and safety. Nothing else is required of her. No
other scrutiny is allowed. Even permit conditions that demand the screening of the housing are
unreasonable according to the Commissioner's articulation of statewide agriculture policy. (See
Privitera Aff., § 6, Ex. C).

Indeed, the Commissioner is on record with the Agency as having expressed the sound
view that this Agency has a statutory obligation to embrace, rather than penalize the Lewis
Family Farm's employee housing in this case. (Privitera Aff,, § 5, Ex. B). "The Commissioner's

view in this regard is entitled to deference." Town of Lysander, 96 N.Y.2d at 564. This Agency

must defer. The Agency simply cannot proceed with enforcement in this case in the absence of a
policy that favors farm development and that guides staff in its mission.

Therefore, the Agency must meet its constitutional and statutory mandatory duties by
deferring to the Commissioner in implementing state agricultural policy. Since the Lewis Family
Farm obtained local building permits, any further review or conditions violates state policy.

Accordingly, this proceeding must be dismissed in its entirety.
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D. Any Assertion Of Jurisdiction By The Agency Over Farm Buildings Violates
The Agriculture And Markets Law

Local governments are prohibited from unreasonably hindering farming operations in
agricultural districts.  "[L]ocal governments, when exercising their powers to enact and
administer comprehensive plans and local laws, ordinances, rules or regulations...shall not
unreasonably restrict or regulate farm operations with agricultural districts." N.Y. Agric. &
Mkts. Law § 305-A(1)(a). The legislature does not define "local governments" in the statute.
See N.Y. Agric. & Mkts. Law § 2. Therefore, this Agency must adopt a functional and practical
approach to the definition.

The Court of Appeals has spoken as to the Agency's powers, and regards the Agency as
functioning with the combined powers of a "local planning board and a local zoning entity."

Hunt Brothers v. Glennon, 81 N.Y.2d 906, 909 (1993) (emphasis supplied). In Hunt Brothers,

the Court of Appeals held that the New York State Department of Environmental Conservation
had exclusive jurisdiction to regulate mining, but that the Agency may have limited jurisdiction
over incidental matters unrelated to mining itself. Id. In so doing, the Court of Appeals found
that the Agency's powers and goals resemble the powers of local government. Id.

Therefore, the Court of Appeals' clear holding in Town of Lysander, which prohibits the

regulation of safe farm employee housing under of Article 25-AA of the Agriculture and Markets
Law, prevents this Agency—which resembles a local government—from regulating farm
buildings in agricultural districts. This rule of law must be followed here because the Agency

must administer the Act consistent with the law.
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POINT II

THE AGENCY LACKS THE REQUISITE DELEGATED
STATUTORY AUTHORITY TO REGULATE FARMING

"[A]dministrative agencies, as creatures of statute, are without power to exercise any

jurisdiction beyond that conferred by statute." Flynn v. State Ethics Comm'n, 208 A.D.2d 91, 93

(3d Dep't 1995); see also Foy v. Schechter, 1 N.Y.2d 604 (1956) (stating that an agency must

have jurisdiction in order for its determinations to be valid, and absent such jurisdiction, agency
acts are void). To this end, "the APA cannot operate outside its lawfully designated sphere, with
the propriety of its actions often depending upon the nature of the subject matter and the breadth

of the legislatively conferred authority." Gerdts v. State, 210 A.D.2d 645, 648-49 (3d Dep't

1994).

Here, the legislature has specifically excluded farm buildings from regulation by the
Agency. Thus, the Agency is without power to regulate farming or exercise jurisdiction over
farm development, including the farm employee housing on the Lewis Family Farm.

A. Legislative History

In 1971, the legislature determined that the three million acres of private land inside the
Adirondack Park needed a regional land use law. To ensure optimum overall conservation,
preservation, development and use of the Park's resources, State lawmakers determined to
establish the Adirondack Park Agency (the "Agency") and the Adirondack Park Agency Act (the
"Act") under Article 27 of the Executive Law. In so doing, the lawmakers specifically
determined to "exempt bona fide forest and agricultural management practices" from regulation
by the Adirondack Park Agency. (McKinney's 1971 Session Laws of New York, Legislative
Memoranda, Adirondack Park Agency-Creation, ch. 706 pg. 2471). At the time, Governor

Nelson A. Rockefeller regarded the creation of the Adirondack Park Agency as one of the most
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significant accomplishments of the 1971 Session. The Governor embraced the comprehensive
nature of the law, yet also proclaimed the wisdom of its limitations on executive power. He
determined that the law achieved a "balance between desirable development and economic
growth and the protection of the natural resources of the Adirondack Park." Id. at 2627.

At the time of passage, the State Executive Department recognized that the land use plan
at the heart of the Act "would be implemented primarily by the park's local government...the
Agency would have concurrent jurisdiction only over large scale projects and those proposed to
be located in especially critical environmental areas of the park." Id. at 2202. The Legislature
also determined to make the Wild, Scenic and Recreational Rivers Act consistent with the
provisions of the Act.

B. The Intensity Controls of the Act Exempt Farm Buildings

Ultimately, State lawmakers developed a comprehensive approach under the Act through
the Adirondack Park Land Use and Development Plan (the "Plan"). The Plan is carefully
designed to nourish and facilitate existing economic activities in the Adirondack Park while
providing a two-fold approach to controlling land use and development by setting forth
compatible uses and overall intensity guidelines. N.Y. Exec. Law § 805. Specifically, the Plan
provides "Primary Uses" for each area of the Park, which are those uses generally considered
compatible with the character, purposes, policies and objectives of such land use area. These
Primary Uses are fully permitted "so long as they are in keeping with the overall intensity
guidelines for such area." N.Y. Exec. Law § 805(3)(a). Further, all private lands in the Park are
classified into six categories, identified by color on the Park plan map: hamlet (brown),

moderate intensity use (red), low intensity use (orange), rural use (yellow), resource management

(green) and industrial use (purple).
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The classification of particular areas depended upon such factors as existing land use and
population growth patterns, soils, geological features, biological considerations, the need to
preserve the open space character of the Park and the protection of certain fragile ecosystems.'”
The two-fold purpose of the land classification system established by the law is to (i) channel
growth into areas where is can best be supported, and (ii) limit incompatible uses in some land
use areas. Thus, "primary compatible uses" are listed for each of the six land use areas under the
Plan and overall intensity guidelines are in place for each of the land uses. See generally N.Y.
Exec. Law § 805.

The intensity guidelines facilitate compatible uses in appropriate land use categories
while significantly limiting the number of "Principal Buildings" in other areas. Compatible uses,
such as homes in the hamlets, are not limited in the intensity guidelines, nor are compatible

industrial uses in the industrial zones. The overall intensity guidelines are fairly summarized as

follows:
Overall Intensity Guidelines

Land Use Area Color on Map Bldgs. (per sq. mile) Size (acres)
Hamlet brown no limit none
Moderate Intensity Use red 500 1.3

Low Intensity Use orange 200 3:2

Rural Use yellow 75 8.5
Resource Management green 15 42.7
Industrial Use purple no limit none

12 See generally Citizens Guide to the Adirondack Park Agency Land Use Regulations, Adirondack Park Agency,
pp- 2-6 (20006).
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In accordance with the legislative purpose of exempting farming practices from
regulation by the Agency, agricultural uses and agricultural use structures are deemed a
compatible use throughout the Park, except in the hamlets."?

In fulfilling its commitment to exempt farming practices from regulation by the Agency,
the Legislature took several steps in the Act to prevent the exercise of State executive power over
farming. The Legislature acknowledged that "open space uses, including forest management,
agriculture and recreational activities, are found throughout" the land use designation of
"resource management areas" where "Agricultural Uses" and "Agricultural Use Structures" are
classified as the highest and best use of the land. The Legislature recognized that farms achieve
two of the primary goals of the overall act: (1) "protection of open space resources"; and (2)
protection of farming as an economic activity in the Park. See N.Y. Exec. Law § 805(3)(g)(1).
Specifically, the Legislature acknowledged in the text of the statute that:

Important and viable agricultural areas are included in resource management

areas, with many farms exhibiting a high level of capital investment for

agricultural buildings and equipment. These agricultural areas are of considerable

economic importance to segments of the park and provide for a type of open

space which is compatible with the park's character. Id.

Most important, although the intensity guidelines within resource management areas limit
growth to fifteen "Principal Buildings" per square mile in this land use area, the Legislature
carefully crafted the statute to embrace and protect unlimited economic growth of farms in the
resource management areas without any impact whatsoever upon the density guidelines. This
was done through a specific paragraph within the definition of "Principal Building", which

provides as follows:

'* Executive Law §805(3)(d)(4)(4) and (5) [farming compatible in moderate intensity use areas]; Executive Law
§805(3)(e)(4)(4) and (5) [farming compatible in low intensity use areas]; Executive Law §805(3)(f)(4) and (5)
[farming compatible in rural use areas]; Executive Law §805(3)(g)(4)(1) and (2) [farming compatible in resource
management areas]; Executive Law §805(3)(h)(3)(9) and (10) [farming compatible in industrial use areas].
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All agricultural use structures and single family dwellings or mobile homes

occupied by a farmer of land in agricultural use, his employees engaged in such

use and members of their respective immediate families, will together constitute

and count as a single principal building.

N.Y. Exec. Law §802(50) (emphasis supplied).

Thus, as the Adirondack Park Agency regulates development in accordance with the
intensity guidelines, the Agency has absolutely nothing to say about the growth of farms as a
matter of law. The expansive definition of "Principal Buildings" on farms could not be clearer in
expressing a legislative requirement that farms be allowed to grow without regulation by the
Agency. A farm may have many farm structures upon it, including employee housing, yet all of
the structures are counted as just one "principal building," thereby assuring the growth and
prosperity of farms in protecting open space and providing an economic foundation for residents
of the Park. Simply put, the Agency does not have jurisdiction over farm development.

Since a farm is the highest order of land use in a resource management area as a matter of
law, and all of the farm buildings including farm employee housing on any one farm count as
only one Principal Building, a farm will always be "in keeping with the overall intensity
guidelines" as required by the plan, no matter how big it gets and no matter how many
agricultural use structures are built on the farm.

Thus, staff's misguided effort to seek penalties against the Lewis Family Farm serves no
land use purpose under the Plan. The Act makes clear that the Agency must not control the
density of farms. Indeed, staff's senseless attack upon the Lewis Family Farm is directly
contrary to the best interests of the Park and the legislative purpose of the Plan because it seeks

to harm, rather than protect, farm development—a fragile, valuable Park asset "of paramount

importance because of overriding natural resource and public considerations." N.Y. Exec. Law §

805(3)(g)(D).
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The Economic Affairs Committee of this Agency has recognized and continues to
struggle with the primary threat to the economic vitality of the Park, reasonably priced housing. 14
The first steps the Agency must take towards solving this policy crisis is to recognize the legal
protection afforded to farmers as a matter of law, honor the pro-farm development mandate of
the Constitution and State Agriculture law and leave the growth of farms and farm employee
housing beyond the reach of the Agency.

C. The Farm Building Exemptions in the Act

The Act defines "Agricultural Use Structure" to include "any barn, stable, shed, silo,
garage, fruit and vegetable stand or other building or structure directly and customarily
associated with agricultural use." N.Y. Exec. Law § 802(8) (emphasis supplied).”> On-farm
employee housing falls into this definition because it is a sound agricultural practice that
provides the foundation for any self-sustaining farm. (See Martens Aff., § 16; Privitera Aff. § 5
and 6, Ex. C and D). The Act is consistent with the New York State Constitution in that it
exempts these buildings from Agency regulation.

Under the Act, the Agency only has jurisdiction to review "Class A" and "Class B"
regional projects within the Park. See N.Y. Exec. Law § 810. In defining this limited class of
projects over which the Agency has jurisdiction, the Legislature was careful to follow through
with its protéction of farming by not listing "agricultural use structures" as jurisdictional.
Indeed, not only did the Legislature go out of its way to not list "agricultural use structures" as
jurisdictional, it specifically provided that throughout the Park, including the hamlets, all

"agricultural use structures" are exempt from regulation as a "Project" even if they are in excess

'* See Adirondack Park Agency 2006 Annual Report, pg. 27.

'3 “Structure” is broadly defined to include anything from a fence to a building, including housing. N. Y. Exec.
Law § 802(62). The definition of "Agricultural Use Structure" borrows from this broad definition of "Structure."
Clearly, farm employee housing, barns and other such improvements are within the definition of "Agricultural Use
Structure". N.Y. Exec. Law § 802(8).
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of forty feet in height.'® The Agency admits in its public literature that all "agricultural use
structures" are non-jurisdictional throughout the Park. (See Privitera Aff.,, § 12 and Ex. G).

1. The Lewis Family Farm Buildings Are Not a ""Class A" Project

The Lewis Family Farm is located in a Resource Management area of the Park. See
staff's Memo of Law, pg. 3. Section 810(1)(e) of the Executive Law sets forth a list of projects
in Resource Management that are deemed "Class A" projects. Farm buildings are specifically
exempted from "Class A" project determination. After listing several types of projects that are
"Class A" projects, the statute reads as follows:

Provided however, that the above shall not include forestry uses (other than

clearcutting as specified in number eleven below and sand and gravel pits

associated with such uses located within three hundred feet of the edge of the

right of way of the above described travel corridors), agricultural uses (other than

sand and gravel pits associated with such uses located within three hundred feet of

the edge of the right of way of the above described travel corridors), open space

recreation uses, public utility uses, and accessory uses or structures (other than

signs) to any such uses or to any preexisting use.

N.Y. Exec. Law § 810(1)(e)(1)(f) (emphasis supplied).

Thus, agricultural use structures, which are defined to include farm employee housing,
are exempt from "Class A Projects." Moreover, the legislature's intent of exempting farm
buildings from "Class A" project status is evident through its inclusion of "[a]ll structures in
excess of forty feet in height, except agricultural use structures." N.Y. Exec. Law § 810(1)(e)(8).
The only reasonable way to read the statute is to read it as exempting all agricultural use

structures. It would be nonsense for the Agency to be able claim jurisdiction over an agricultural

use structure under forty feet in height, when it is clearly unable to claim jurisdiction over that

' N.Y. Exec. Law §810(1)(a)(4) [agricultural use structures of any height exempt from regulation in hamlet areas];
Id., § 810(1)(b)(5) [agricultural use structures of any height exempt from regulation in moderate intensity areas]; Id.,
§ 810(1)(c)(1)(d)(5) [agricultural use structures of any height exempt from regulation in low intensity use areas]; Id.,
§ 810(1)(d)(1)(d)(5) [agricultural use structures of any height exempt from regulation in rural use areas]; and Id.,
§ 810(1)(e)(8) [agricultural use structures of any height exempt from regulation in resource management areas].
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same structure if it were over forty feet high.l7 Surely the legislature did not set out to encourage
tall farm buildings.

Based on the foregoing, it is clear that the Lewis Family Farm's two farm buildings at
issue here are not "Class A" projects.

2. The Lewis Family Farm Buildings Are Not a '"Class B'"' Project

Since the Lewis Family Farm buildings are not a "Class A" project, the only way the
Agency would have jurisdiction over the Lewis Family Farm buildings is if they are listed as a
"Class B" project. They are not.

Section 810(2)(d) of the Executive Law sets forth a list of projects in Resource
Management that are deemed "Class B" projects. Farm buildings are not listed.

The legislature's deliberate decision, consistent with the pro-farm development clause of
the Constitution, to not include "agricultural use structures" in the list of "Class B" projects, ends
this Agency's inquiry. See N.Y. Exec. Law § 810(2)(d). The legislature's intent to exempt farm
buildings from "Class B" status is obvious, because it did include "forestry use structures" in the
definition of "Class B" projects. See id., § 810(2)(d). Recall that the legislature specifically
exempted both "forestry use structures" and "agricultural use structures" from the statutory
definition of "Class A" projects. See id., § 810(1)(e)(1)(f). Therefore, by specifically including
"forestry use structures" and excluding "agricultural use structures" in the definition of "Class B"
projects, the legislature clearly chose to exclude farm buildings from Agency jurisdiction as

"Class B" projects.

17 Not only has staff failed to embrace the constitutional mandate of proceeding in accordance with the pro-farm
development clause, its hostility toward sustainable farming is evident in its failure to even acknowledge the fact
that farm buildings of any size or height are exempt from Agency review.
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The statute also provides an additional all-encompassing provision that subjects "any land
use or development not now or hereafter included on either the list of primary uses or the list of
secondary uses for resource management areas" to Agency jurisdiction as a "Class B" project.
N.Y. Exec. Law § 810(2)(d)(6). However, "agricultural use structures" are included in the list of
primary uses of resource management areas. See N.Y. Exec. Law § 805(3)(g)(4). Therefore,
they are not "Class B" projects.

Although, "forestry use structures", "hunting and fishing cabins", "golf courses", and
"municipal roads" are either primary or secondary uses in resource management areas, they are
listed as "Class B" projects, whereas "agricultural use structures" are not. See N.Y. Exec. Law §
805(3)(g)(4). Therefore, by including these other primary and secondary uses in the "Class B"

list, it is again clear that the legislature chose to exclude "agricultural use structures" from

Agency jurisdiction as "Class B" projects. See Friedman, Briar Hill Lanes, Inc., and American

Motors Sales Corp., supra. Thus, the Lewis Family Farm's employee houses are exempt from

"Class B" status.

Finally, the Agency admits that when a structure fits into a specific definition, then the
specific definition applies—even if the structure could also be defined as a "single family
dwelling." See staff's Memo of Law, pg. 13. Thus, even though the statute includes single
family dwellings as "Class B" projects, they are only deemed as such if they do not fit into a
more specific definition, as here (i.e., "agricultural use structures").

3. Staff Misstates the Law in Its Attempt to Gain Jurisdiction

Staff attempts to gain jurisdiction over the Lewis Family Farm buildings by classifying

them as "single family dwellings", rather than "agricultural use structures." See staff's Memo of

Law, pg. 12. This is evident through staff's gross misstatement of the law:

30

PAXDXDINDNND D DD NN DD NDDDDDDI I ED DD RDXDPR DD



PODDIDDODDDDDD DD DD DD DD DD DD DRI DD DY)

Pursuant to Executive Law 802(50)(g), all agricultural use structures and single

family dwellings occupied by a farmer of land in agricultural use, his employees

engaged in such use, or their respective families, together constitute and count as

a single family dwelling.

Staff's Memo of Law, pg. 13 (emphasis supplied).

This misstatement of the law is the false foundation of staff's only argument. To be sure,
"single family dwellings," if they are not "agricultural use structures," are "Class B" projects.
See N.Y. Exec. Law § 810(2)(d)(1). But farm employee housing is an "agricultural use
structure" as a matter of law, so staff misquoted the law to advance its contorted argument.
Section 802(50)(g) of the Executive Law, which defines the number of principal buildings—not
single family dwellings—for intensity purposes, states as follows:

g. all agricultural use structures and single family dwellings or mobile homes

occupied by a farmer of land in agricultural use, his employees engaged in such

use and members of their respective immediate families, will together constitute

and count as a single principal building.

N.Y. Exec. Law § 802(50)(g) (emphasis supplied).

Thus, the legislature determined that, in the interest of the economy of farms in the Park,
the constitutional mandate of a pro-farm development policy, the new provisions of the
Agriculture and Markets Law and the overall value of open space preservation provided by
farms, each farm has freedom to build without altering the intensity of development in the Park.

Obviously, staff cannot stand the Act on its head and somehow gain jurisdiction by
labeling farm employee housing solely as a "single family dwelling". Such a contorted reading,

unconstitutionally designed to overreach and regulate farming, would do violence to the

legislative intent and careful legislative structure of the Act in exempting farms. Farm employee
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housing is always an "agricultural use structure," because this definition includes housing. Thus,
these structures are beyond the reach of the Agency under the Act.'®

The Agency's numbing insistence on controlling the number of nuclear families who live
and work on farms is contrary to law and will doom the future of farming in the Adirondacks.
Successful farm employee housing is more than just a bunkhouse with shared sanitary facilities.
See N.Y. Exec. Law § 802(50).

This comprehensive review of the Act establishes that regulation of the growth of farms,
including farm employee housing, is not permitted by the limited jurisdiction provided to the
Agency. In addition, regulation of the growth of farms, including farm employee housing, serves
absolutely none of the goals and purposes of the Act because "agricultural use structures",
including farm employee housing, are not counted as principal buildings in the intensity
guidelines. Indeed, regulation of farms is contrary to the balanced purposes of the Act in
protecting farms as open space resources. Farming is one of the foundation stones upon which
the fragile economy inside the Adirondack Park must be supported. The Agency is obliged by

the Constitution to encourage farm development.

'8 To be sure, a farm owner's house must be considered a "single family dwelling" under the Act. This is the only
rational way to read the Act since the farmer's house is not an "agricultural use structure" in that it is not directly and
customarily associated with agricultural use. See N.Y. Exec. Law § 802(8). Considering a farmer's house as a
"single family dwelling" is consistent with the Act, which provides that the house and all associated "agricultural
use structures" constitute only a "single principal building" for intensity purposes. See N.Y. Exec. Law §
802(50)(g).
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D. Construction of Agricultural Use Structures Including Farm Employee
Housing is Not a Subdivision That Grants Jurisdiction to the Agency

Ordinarily, a farmer constructs housing for her employees on lands of her own, without
changing the appearance of the land, the use of the land or the description of the land in real
property terms. No land is divided, no new lots are created, no new ownership regimes are
imposed and no leases are signed.'® That is what happened here.

The Act defines "Subdivision of Land" as a "division of land into two or more lots,
parcels or sites" for "separate ownership or occupancy". N.Y. Exec. Law § 802(63). The Lewis
Family Farm has not divided its land.”® Indeed, the three-house cluster with common areas and
systems next to the barns cannot be divided. The construction of farm employee housing by a
farmer in the ordinary course does not include "the division of land", the creation of lots,
separate ownership or separate occupancy. Rather, the occupancy anticipated in farm employee
housing is only that which is integral to and within the employment structure of the Lewis
Family Farm; it is not "separate”" from the Lewis Family Farm, it is part of the Lewis Family
Farm. The Lewis Family Farm owns it all. It is constructed and used to sustain the Lewis
Family Farm.

Moreover, the Agency's regulations clarify that the construction of farm employee

housing does not automatically create a subdivision because "subdivision into sites" only occurs

'% In this regard, one is hard pressed to even maintain that the construction of an agricultural use structure, including
farm employee housing, is "land use or development" under the meaning of the Act. "Land use or development" is
limited to activity that "materially changes the use or appearance of land or a structure or the intensity of the use of
the land or a structure." Since the Legislature made clear that agricultural use structures are not to be counted as
"principal buildings", it made a specific finding that the growth of farms does not change the use or appearance of
land nor does it change the intensity of the use of the land. N.Y. Exec. Law § 802(28).

20 Staff also suggests in passing, that a subdivision has occurred by operation of 9 NYCRR § 573.6(e). This is
wrong. The quoted regulation only applies to rebuilding scenarios where a mobile home is involved. None is
involved here. In any event, the Walker farmhouse and other agricultural use structures, including farm employee
housing that existed in 1973, and remained as recently as 2003, (see Privitera Aff. § 15, Ex. I); can be rebuilt or
replaced in the same general location without a permit, 9 NYCRR Part 573.6(a). Moreover, a house may always be
enlarged or rebuilt "to any extent," which is not subject to review by the Agency. See N.Y. Exec. Law § 811(5).
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when an additional principal building is constructed. 9 NYCRR § 570.3(ah)(3). As stated
above, farm growth does not impact the intensity guidelines sought to be fostered by the
structure of the Act, because the Legislature directed the Agency to not count agricultural use
structures such as farm employee housing as "principal buildings" within the intensity
guidelines.

Since the very definition of "principal building" that is relied upon in this definition of
"subdivision" in the Agency's own regulations demands that farm employee housing not be
counted as a "principal building", the subdivision statute and regulations are not triggered such
that the Agency gains subdivision jurisdiction. Farm employee housing is never an additional
"principal building". See N.Y. Exec. Law § 802(50)(g). Since the land is not divided and no
principal buildings are built, farm employee housing is never an automatic subdivision over
which the Agency may assert jurisdiction.”’

Staff argues that, not withstanding the exemption of farm buildings from "Class A"
Project treatment, "Class B" Project treatment, and the Rivers Act, the construction of a farm
employee house automatically works a "subdivision" as a matter of law, giving the Agency
review authority, notwithstanding the exemptions. (See staff's Memo of Law, pg. 11). This
topsy-turvy reading of the statute is nothing less than an effort to swallow the farm building
exemption and defeat a farmer's right to farm with an inapplicable rule. It also violates
fundamental statutory construction. If the legislature intended that the Agency would have a
review authority over farm employee housing by virtue of some kind of magical subdivision that

in fact has not occurred, it would not have provided for the exemption for "agricultural use

2! Staff's "subdivision" argument is complete nonsense as a matter of real estate law. Since staff assumes the right to
'declare' a subdivision where no division of land has occurred, does it also assume the power to file a subdivision
map at the County Clerk's office, drawing the metes and bound wherever it may chose, perhaps through the common
leach field, in derogation of a farmer's constitutionally protected property rights?
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structures” in the first place. The Agency's own literature states that farm buildings are non-
jurisdictional. (Privitera Aff. § 12, Ex. G). Staff's newly-minted "subdivision" argument, as
belied by this Agency's own publication, makes no sense. Staff's confounding effort is
manifestation that staff sorely needs the guidance of a promulgated pro-farm development
policy.

E. The Farm Buildings Cannot Be Both a "Class A" and "Class B'' Project

Staff argues, in complete derogation of law as set forth above, that the Lewis Family
Farm employee housing project is both a "Class A" project and a "Class B" project. This
cognitive impossibility leaves the Act in shambles. Staff invites the Agency to embrace this
dissonant reasoning to further its vindictiveness because if the Agency can fathom a project as
both "Class A" and "Class B", of course it should be penalized twice. (See staff's Memo of Law,
pp. 11-12) (citing Exec. Law § 810(1) violations ["Class A" projects] and § 810(2) ["Class B"
projects]). This makes no sense as a matter of law.

POINT III

THE RIVERS ACT DOES NOT EXPAND THE
AGENCY'S JURISDICTION OVER FARMING

The Wild, Scenic and Recreational River System Act (the "Rivers Act") was enacted
pursuant to a Legislative finding that rivers possess outstanding natural, scenic, historic,
ecological and recreational values that ought to be protected consistent with law. ECL § 15-
2701(1). The primary purpose of the Act is to preserve the free flowing condition of the rivers
for recreational uses. ECL § 15-2701(3).

Except for a few select areas where wild rivers are found, the Legislature made clear that
the right to farm protected by the Act, as bolstered by the Constitution and New York's

Agriculture and Markets Law, ought to be carried through with respect to the regulation of
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development near scenic rivers and recreational rivers. Thus, the Rivers Act specifically

provides as follows with respect to recreational river areas:

In recreational river areas, the lands may be developed for the full range of

agricultural uses, forest management pursuant to forest management standards

duly promulgated by regulations, stream improvement structures for fishery

management purposes, and may include small communities as well as disbursed

or cluster residential areas.

ECL § 15-2709(2)(c) (emphasis supplied).

Clearly, the Legislature knew what it meant when it passed the Rivers Act several years
after the Act. The direct statement in the statute that the freedom to farm "for the full range of
agricultural uses" is a deliberate reference to the farm development exemptions then in existence
in the Act itself.

This Agency followed through with this Legislative directive, and in passing the
regulations designed to implement the Rivers Act, the Agency stated:

The following may be undertaken without a permit if in compliance with the

restrictions and standards set forth in Section 577.6 of this Part:
In recreational river areas:

Agricultural uses, agricultural use structures, open space recreation
uses, game preserves and private parks . . .
9 NYCRR §577.4(b)(3)(ii) (emphasis supplied).”

There can be no doubt that the freedom to farm in the Adirondacks, including the

unfettered right to build farm employee housing, is carried through in the Rivers Act.”?

22 Of course, virtually all agricultural use structures including farm employee housing are in compliance with the
standards set forth in § 577.6, as referenced in this permit exemption, because they are usually more than 150 feet
from the mean high water mark of the river, as here. 9 NYCRR § 577.6(b)(3). The housing project is several
hundred feet from the Boquet River. See Lewis Aff., § 13.

23 Staff's Memorandum of Law deliberately fails to read the Rivers Act Regulations as a whole in order to serve the
arbitrary and punitive result they seek. Staff claims that, "9 NYCRR § 570.3(ah)(3) defines a subdivision into sites
as occurring where one or more dwellings is to be constructed on a parcel already containing at least one existing
dwelling ..." See staff's Memo of Law, pg. 11. This is wrong. "Subdivision" is defined as "any division of land into
two or more lots." 9 NYCRR § 570.3(ah)(1) (emphasis supplied). In recreational river areas, only "subdivisions of
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The statutes and regulations that are brought to bear to control development within the
Adirondack Park have uniformly and consistently placed all farm structures beyond the
regulatory reach or control of the Adirondack Park Agency. This deliberate legislative decision
was made to eliminate any discretion whatsoever within the Agency to control the size, growth,
character or success of any farm in the Park. The Legislature wisely determined, consistent with
the pro-farm development clause of the Constitution and as informed by the Blue Ribbon
Commission empanelled by Governor Rockefeller and the Right to Farm statute, that farming in
the Adirondacks needed complete freedom in order to foster two very important goals inside the
park: the preservation of open space; and, the cultivation of economic growth. This Agency
must breathe life into these legal protections in the interest of the Park's future.

POINT IV
THE SUPREME COURT'S DECISION DISMISSING THE LEWIS
FAMILY FARM'S DECLARATORY JUDGMENT ACTION DOES
NOT OPERATE TO GRANT THE AGENCY JURISDICTION
OVER THE LEWIS FAMILY FARM BUILDINGS

Before receiving the illegal cease and desist order, the Lewis Family Farm commenced
an action in Essex County Supreme Court seeking a declaratory judgment and an injunction on
the Agency's enforcement proceeding. On August 16, 2007, upon the Agency's motion, Acting
Supreme Court Justice Kevin K. Ryan issued a decision and order dismissing the Lewis Family
Farm's declaratory action, stating that it was "not ripe for judicial intervention" until such time
that the Agency renders an enforcement determination. See Justice Ryan's Decision and Order,

pg. 6, Ex. B to Van Cott Aff. Thus, the Court concluded that, at this juncture, this proceeding

remained "an internal matter in which the Court will not interfere." 1d.

land" require a permit, which involves the physical division of land. Staff's twisted reading of "subdivision into
sites" does not apply. 9 NYCRR § 577.5(c)(1).
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Despite dismissing the action for lack of jurisdiction due to ripeness, the Court rendered
several pages of what amounts to an ill-advised advisory opinion whereby it said that the Agency
had authority to regulate the Lewis Family Farm's buildings under construction. Id. at 4. Staff
contends that this "confirm[s] Agency jurisdiction over the single family dwellings." See staff's
Memo of Law, pg. 2. Staff is wholly mistaken as a matter of law.

In order for a determination to be binding under the doctrines of res judicata and
collateral estoppel, it must have been made in the context of an adjudication, otherwise it is an
unwarranted advisory opinion. See Jeffreys v. Griffin, 301 A.D.2d 232, 247 (1st Dep't 2002);

Nuro Transp. v. Judges of Civil Court, 95 A.D.2d 779, 780 (2d Dep't 1983) (holding that "the

prohibition against advisory opinions is to prevent the judicial determination of unripe claims in

which a current controversy does not exist"); see also New York Public Interest Research Group,

Inc. v. Carey, 42 N.Y.2d 527, 531 (1977) (stating that a court's determination of any issue
beyond what is necessary to dispose of a case is "merely advisory" when the request for a
declaratory judgment is premature).

Based on the foregoing, Judge Ryan's determination that the Agency would have
jurisdiction over the Lewis Family Farm's construction of its farm worker housing was nothing
more than an advisory opinion that is not binding on the Lewis Family Farm in this enforcement

proceeding under the doctrines of res judicata or collateral estoppel.**

** Advisory opinions are unreliable because they are not informed by the adversarial process. Here, Judge Ryan.
unengaged, speculated without citation to law that a farmer could "build a cow ban within a few feet of the river."
(Van Cott Aff. Ex. B, pg. 5). This is wrong as a matter of law. Cow barns and all other agricultural use structures in
resource management areas must be located more than 150 feet from the Boquet River, as here. 9 NYCRR §
577.6(b)(3).
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POINT V

THE CEASE AND DESIST ORDER VIOLATES
AGENCY POLICY AND MUST BE ANNULLED

The Cease and Desist Order, seeking to halt farm development, violates the Constitution.
It violates the Agriculture and Markets Law. It violates the Agency's own jurisdictional table. It
violates the Park Act. It violates the Rivers Act.

Moreover, the Agency's general enforcement policy provides that cease and desist orders
will only be issued in cases "where there is on-going environmental damage." (See Agency's
General Enforcement Guidelines, pg. 3, Ex. F to Privitera Aff.). Here, a Cease and Desist Order
was issued to the Lewis Family Farm by the acting Executive Director on June 27, 2007. (See
Cease and Desist Order, Ex. C to Van Cott Aff.). However, there is no on-going environmental
damage. Thus, the Agency violated its policy in this case by issuing this Cease and Desist Order.

Finally, the Cease and Desist Order is unconstitutionally vague. Although it seeks to
prohibit the construction of three farm worker houses, it makes no attempt to differentiate among
the three farm buildings. Now, staff apparently seeks to prohibit the Lewis Family Farm from
constructing only two of the three farm worker houses that it is constructing on the farm. (See
staff's Memo of Law, pg. 12). However, this position directly conflicts with that set forth in the
staff's accompanying affidavits, whereby it is claimed that all three of the farm buildings are
illegal. (See Affidavit of Douglas Miller, December 12, 2007; Affidavit of John Quinn, dated
December 12, 2007). Thus, it appears that even staff is not sure which of the farm buildings they

are attempting to regulate.25

*5 The weakness of staff's legal position is revealed in its arbitrary and mercurial enforcement selections with respect
to the farm employee housing on the Lewis Family Farm. No enforcement action has been taken, nor is any
proposed, with respect to the farm manager's new house at the corner of Clark and Cross Roads that was built at the
same time as the housing cluster at issue here.
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Based on the foregoing, the cease and desist order issued to the Lewis Family Farm
should be annulled because it violates the Agency's enforcement policy and is unconstitutionally
vague.

POINT VI
THE ENFORCEMENT COMMITTEE'S CONSIDERATION
OF STAFF'S REQUEST FOR A FINDING OF LIABILITY
WITHOUT A HEARING IS A VIOLATION OF DUE PROCESS.

The Executive Director commenced this administrative enforcement proceeding against
the Lewis Family Farm by service of a Notice of Violation, as required by 9 NYCRR § 581-4.3
and the State Administrative Procedures Act. The Lewis Family Farm timely answered the
Complaint under § 581-4.4. The Answer asserted all of the Lewis Family Farm's procedural
rights under the State Administrative Procedures Act, the United States Constitution, the New
York State Constitution and the Agency regulations. The Lewis Family Farm properly asserted
and preserved an affirmative defense, pleading the inapplicability of the Permit requirement to
the activity alleged as a violation, all in accordance with § 581-4.4(d). The Lewis Family Farm
also requested the appointment of a Hearing Officer under <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>