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1. I serve as anlAssiStant Atto;ney General in the
Envirohmental Protedtion Bureau'of the Office of the New York
State'AttOrney General and am counsel'to the Adirondack Park
AgencyA(“the APA”) in Lewis Family Farm, Inc..v. NYS Adirondack
Park Agency,'(Sup. Cf.,'Essex‘Co. Index No. 498-07) ("Lewis Earm‘
.i"), and in thé:éubseQuént CPLR article 78 proceeding, Matter of
Leﬁis Family Farm, Inc. .v. APA, (Sup. Cf.,'Eséek Co. Index No. .

'315-08) ("Lewis Farm II"). I also represent the APA in its

enforcement action, APA v. Lewis Family Farm, Inc., Salim B.:

Lewis, and Barbara Lewis; (Sup. Ct., Essex Co. Index No. 332-08)

(ﬁLeQiS'Farm'III")f which was poﬁéqlidated belbw with Lewis Farm
il,' Accordingly; IAam'familiar with the uﬁderlying facts aﬁd the...
litigation ambng the parties.

2. I.Submit this sUr—reply affirmatién in response'to- a
Lewis Famiiy Farm, Inc.’s:(“Lewis Farm’sé)ureply.affirmation.with'
respect to:itSjmotion to egtend its time to perfect its appeal in

Lewis Farm I and.for an order requiring all appeals in these

cases to be perfectéd upori a joint record brepared‘by the APA,
and'briéfs. | |

3. A To summarize the.APA’s position,‘the APA conseﬁts, upon
- the conditions set forth in paragraph four bglow,'to Lewis Farm’s
request tq_have the folloWing three appeals perfeéted upon a
joint record and'briefs: (1) Lewis Farm’s appeal of the Decision
and Order dated August 16, 2067 in Lewis Farm T (Ryan, A¢tiﬁg
J.S.C.); (2j the APA’s appéal‘of fﬁe Decision-and'Ordér dafed
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November 19, 2008 and the,Judgment dated Novembérv21, 2008‘in
‘Lewis“Farm_IIvand IIIV(Meyer, Acting J.S.C.); and (3)‘the APA’s
sapceal of the Decisicn and'Order dated Jﬁly-Z, 2008 in Lewis Farm’
III. §g§ Affirmatioh of Loretta Simon dated January 2, 2009

© (“Simon Aff. 1/2/097). - |

4. The APA agrees to file a singlé joint raccrd;for the‘

appeals on the'conditionsvthat (1) Lewis Farm’s counsel transmits

the originals of rhe record in Lewis'Earm I to the Office of the
Attornéy éeneral within- ten days of the,Courf’slqrder on this.
motion; .(2) Lewis Farm‘pays'the'ccst of reproduction of that
portion of theAjoint record on. appeal thatrrelates tO‘irs appeal
in ﬁewis Farm I; (3) the APA has until March 2, 2009, inaread of |
‘the February 17, 2009.deadliné croposed'by Lewis Farm; to rilé'
the'joint'record and appellants brief; and}(4) the other briefa
are filad in accordance with the‘briefing schedule set forth in
' tha Simon.Affirmation dated January 2, 2009, paragraphs'15 and
'd16.' | | |

5. In reply, Lewis Farm cbjects to the APA’s proposal to
file the jcinr:record and brief on March 2, 2009, arguing thére
is nc,justificarion for the extra.twc weeks beycnd*the éO day
time'period-set‘fortﬁ in 22 NYCRR § 800.9(a). §é§ Affidavit of.
dacob F. Lamme dated jaauary 5, 2009 (“Lamme Aff 1/5/09ﬁ)} 6.
The reasons for the APA’s request are self—ecidenr. The |
~ questions of laﬁ‘raised_in‘these three separafe appeals are
Wimpdrtant-and'require substantial iﬁterhal review.. Moreoﬁep,'
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preparation of the joint record,'inoluding settlement of the
transoripts in Lewis Farm IT and ITTI, will also require timeAand
coordination.‘. |
6. Lewis Farm incorrectly~argues that the appeal involves
“a single iSsue of New York law.” See Lamme Aff 1/5/09 T 7.
' These appeals raise important issues regarding the APA’s
'jurisdiction over these Single—family dwellings ‘under the APA Act
(Executiye Law §u801 et. seq.), and'the,Rivers Actf(ECL5§11572701
et. seg);l.The APA’s appeal of the Decision and Order dated July
.;2, 2008 in LewishFarm ITT alsofraises issues regarding Lewis
Farm’s principals” responsibility in this matter. -MoreoVer,
lLerS Farm’s petition raises Sixteen claims against the.APA in
'LeWis Farm II, including a claim under Article IV § 4 of New
York’s Constitution; a due process’claim; claims under the'
Agriculture and, Markets Law; and a claim that the APA. failed to
conSider a resolution of the Adirondack Park Local Government
jReview Board. The.Supreme Court did not expressly address.many
of these claims:-but the judgment granted the amended petitionﬁ
- 7. The APA“further‘objects to LeWilearm’s proﬁosaltto
shorten-the APA's time to ten dayslto respond to its
respondent’s—cross—anpellant’s brief. Lewis Farm’s appeal has
nou been pending for well over a year and.there is no basis.for
abbreviating the APAfs time to respond to that appeal.u The APA-
adheres to its request for the briefing schedule proposed in the‘

Simon affirmation of -January 2, 2009.
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‘8. Finally,sLewis Farm misconstrues the APA’s-offet to-
print Lewis Farm’s record on appeal in Lewis Farm Ivon the
-condition that it pay for the costS'ef reproduction when‘it
suggests that Lew1s Farm would be required to pay about $19 000
in prlntlng costs. See Lamme Aff 1/5/09, q ‘9. The pollcy of the
1Department of Law Finance Office prov1des for a cost of- $2 37 per‘
page of the orlglnal record, regardless of’ the number of copies
kup'to a maximum of 40 copies. The Department’s policy does not
requite_Lewis,Farm to pay $2;37 per page,'pet reprddueed eopy.
Assumingxthat the record on appeal in LeWis'Farm'I is.

. approximatelvaOO pages (see_Lamme‘Aff 1/5/09 1 9, footnote 2),
the total cost to Lewis Farm for printing’the tequired mumber.of

copies to perfect its appeal would be under $500.00.

Dated: Albany, New York
January 7, 2009

' RETTA SIMON ‘
ssistant Attorney General
Office of the Attorney General
Environmental Protection Bureau
The Capitol
" Albany, New York 12224 0341
(518) 402 2724
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