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CPLR 5531 STATEMENT
pp. 1-2 |

Case No. 504696

STATE OF NEW YORK  SUPREME COURT
APPELLATEDIVISION  THIRD DEPARTMENT

LEWIS FAMILY FARM, INC,,

Plaintiff-Appellant, Case No. 504696
_ (Essex County Index
-against- No. 498-07)

NEW YORK STATE ADIRONDACK PARK AGENCY,

Defendant-Respondent.

STATEMENT PURS_Q;A_IST_IQ_QPM

Appellant Lewis Family F@ Inc., as and for its staternent pursuant to CPLR 5531,
states as follows: _ o - S

1. The Index Number of this action before the New York State Supreme Cout, -
County of Essex was 498-07.

| 2. The full names of the original parties were as follows: LEWIS FAMILY FARM,

INC. and NEW YORK STATE ADIRONDACK PARK AGENCY.

3. This action was commenced in Essex County Supreme Coust on June 26, 2007.

" 4.  The Complaint was served on or about June 26, 2007.

5. This declaratory judgment action was commenced so that plaintiff-appellant Lewis
Family FaJ:m could obtain a preliminary injunction prohibiting defendant-respondent Adirondack
Park Agency from interfering with the construction of farm worker housing on agricultural lands

and a declaratory judgment finding that the Adirondack Park Agency lacks jurisdiction over farm

[MO187977.1}
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worker hm}sing siﬁce these strﬁcturcs are exempt from Agency jurisdiction under the Adirondack
Park Agency Act.
6.  This appeal is taken from. the Decision and O;:der of Bssex County Supreme Court
(Ryan, 1.}, dated Augﬁst 16, 2007 and entered August 29, 2007.
| 7.  .This appeal is on the reproduced full record.

Dated: September 23, 2008
Albany, New York

John aniterﬁ, Esq.
Ja . Lamme, Esq.
Atigyneys for.Plaintiff-Appellant Lewis Family Farm, Inc.
677 Broadway

Albany, New York 12207

Tel. (518) 447-3200

‘Fax'(518) 447-3200 ~ -

(MO1B7977.1}
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NOTICE OF APPEAL OF PLAINTIFF LEWIS FAMILY
FARM, INC., DATED SEPTEMBER 26, 2007

pg. 3

STATE DF NEW YORK

SUPRENME COURT COUNTY OF ESSEX

LEWIS EFBMILY FARM, INC,
Plaintiff,

against

VEW YORK STATE .RDIRONDACK PFARE
AGENCY, )
g Defendant.

PLEASE TAKE NOTICE, that the above-named plailntiff, Lewis Family
Farm, Inc., hercby appeals to the Appellate Division of tha Supreme
Court, Third Judicial Departmént, from the Decislon and Oxder of the
Suprene Court of Rssex County (Hon. Kevin K. Ryan, J.5.C.), dated August
16, 2007, which denied the motion of the plaintiff, Lewis Family Fagm,
Inc. for injunctive relief and granted the defendant’s cress-motion to
dismiss the plaintiff’s Complaint, and this appeal ls taken from each and
every part of that Ozxder as well as from the whole therenf.

September 26, 2007

Dated:
Queensbury, New York

e

BRENNAN & WRITE, LLP
‘Attorneys for ¥laiatiff

-HOTICE OF APPERL

L

il .Pétgl)

Index.No: 0488-07
RJT: 15-1-~-2007-0153 .
HOI! [ ] KeVin K- Ryanl l:f- s - c -

K

e - - - Office and P.Q, Address - - - -f

- '163 Hawviland Read -
Queensbury, NY
Tel. Mo, (518) 793-3424

202

Egsex County Clerk’s Office
7539 Court Street -

P.Q. Box 247 :
Blizzbethtown, WY 12432 :
Loretta Simon, Esg. -
Asglstant Attorney Genexal
State of New York .

Cffice of the Attorney General
The Capitol .
Rlbany, NY 12224-0341

12804~-8702
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DECISION AND ORDER,
ENTERED AUGUST 29, 2007 )
pp. 4-12 .. R i

R 'OH/G//'VAZ

LEWIS PAMILY FARM, INC., . . .
S NOTICE +'q

Plaintifg, |, . .
L Index No, 0498-07
-against- ' RII No.: 15-1-2007-0153.
NEW YORK STATE ADIROMDACK PARK - Hon. Kavin K. Ryan .
AGENCY, -
Defendant.

PLEASB TAKE NOTICE that the Declszon and Order of the
Supreme Court, County of Essex, regardlng the above- captloned
matter, signed August 16, 2007 by the Honorable Kev1n K- Ryan,
Actlng Justice of the Supreme Court, denying plalntlff's motion
for a temporary restralnlng order and further.injunctive relief
and grantlng defendant's motlon to dlelBB the compla;nt a copy
of which is attached hereto, wae filed and entered in the Esgex
County Clerk’'s Offzce on August 29, 2007.

. Dated: August 31, 2007 } '
o ‘ ANDREW M. CUCMO
Attorney Genexral of the

8tate of New York
Attorney for State Defendant

. [g€a"M. Buriafiek
‘Asgistant Attorney. General
of Counsel
N.Y.S8. Department of Law .
The Capitol
" Albany, New York 12224
~ {518) 486-7398

2662TANNMOIRLIGVZITE o
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At a term of the ﬁ&?&ﬁgﬁrt
TR,

CoE -in and for the County of Essex,
at the Essiex County Courthouse
in the Town of Elizabethtown,
on the B™ day of August, 2007.

PRE S EN T: HONORABLE KEVIN K. RYAN
Acting Justice, Supreme Court

STATE OF NEW YORK
SUPREME COURT COUNTY OF ESSEX

LEWIS FAMILY FARM, INC.,

Plaintiff,
-against- ) DECISION AND ORDER
L Index No. 0498-07
NEW YORK STATE ADIRCWNDACK PARK RJI #15-1-2007-0153
AGENCY,

Defendant.

APPERRANCES : DAVID L, COOK, £Esg., Attorney £for the
Plaintiff

LORETTA SIMON, ©Esg., Assistant Attorney
General, for the Defendant

RYAN, A.J.:

Pending before the Court ias the plaintiff’'s amended corder
to show cause, dated July 13, 2007, and the defendant‘s cross-
motion to convert the underlying declaratory judgment acticn
into a petition under CPLR Article 78 and then dismiss the
complaint. The Court has reviewed and con=idered the
following: the amended order to show cause, dated July 13,
2007, the attached _undated amended complaint, the amended
affidavit of Barbara L’ewi;, aworm to July 3, 2007, the amended

affidavit of Mark McKenna, sworn to July 3, 2007, and the

R0O0005
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BODK 119 PAGE 277

attorney‘’s affirmatioé inrsuppbrt, by Jogeph R. Bremman, Esq.,
of counsel to plaintiff's attorney, dated July 3, 2007, no
exhibits were attached thereto, and the amended wemorandum of
law in support of the piaintiff's motion for a temporary
regtraining order and further injunctive relief. The Court
hag also considered the notice of motion by the defendant,
dated August 1, 2007, the affirmation of John Banta, Esg.,
dated July 23, 2007, the affifmation of Sarah Reyneclds, Esg.,
dated July 20, 2007, plus attached exhibits A through D, the
affidavit of Joﬁn L. Quinn, Environmental Prcgram Specialist
3 with the defendant, asworn te July 23, 2007, plus attached
exhibits A through-C, and the affidavit of Douglas Miller,
Enforcement Officer fo the defendant, swérn te July 20,‘2007,
plus attached exhibits A through I, and the defendant’s
memorandum of law in support of the motion to dismiss the
complaint. The Court has also considered the reply memorandum
of law by the plaintiff, the undated affirmation of
plaintiff’s counsel in opposition to the defendant’s motion to
dismiss, the affidavit of Saiim B. Lewis, swern to August 7,
2007, the affidavit of Barbara A. Lewis, sworn to August 7,
2007, and the affidavit of Klaas Martens, sworn to August 6,
2007, In ad@ition, the Court heard oral argument from counsel

on the order to show cause and ‘the motion to'dismisgs on August

8, 2007.
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BODK 117 PAGE 278

The plaintiff has no objection to this action being
converted to a petition under CPLR Article 78 and thus the
relief is GRANTED pursuant to.CPLR 5103{( c}.

The plaintiff'é ;otion for a restrainfng order is denied
and the defendant’s motion to dismiss the petition is granted
for the reascona stated herein.

The relevant facts of this case may be stated as follows:
the plaintiff is a corporation which operates an organic farm
located in the Town of Essex, which is in the Rdirondack Park.
In the fall of 2006, the plaintiff obtained a building permit
from the Town of Essex to construct housing on the farm for
workers. These houses cconsisted of a total of four modular
units which the plaintiff obtained from a Canadian firm. The
contract to install thesé four houses expired on June 30,
2007. Because the: Town of Essex Code Eéforcement Officer
apparently told the project manager no permits weré needed
from the Adirondack Park Agency {(hereinafter “the APA*) the
project manager did not seek any. After construction had
already started, Mrs. Lewis had contact with a represgentative
of the APA and was informed that the Farm did, in fact, need
to apply for a permit. However, since construction had
already satarted, 'the matter was referred to the APA'g

enforcement division.

Membere of the staff at the enforcement division at the

RO0D007



BODK 119 PAGE 279

APA sent a proposed settlement to the Farm which included the
payment of a $10,000 civil penalty prior to the APA
congsidering an afer-the-fact permit application. Over the
course of the next several momths, the Farm and the APA had
numerous contacts in which the Farm repeatedly requested that
the APA drop the civil penalty as part of the proposed
gettlement. The APA staff did not accede to that request.

While construction had halted in March 2007, after the
APA informed the Farm a permit was needed for the
construction, in the latter part of June 2007, construction
re-commenced. The APA served the Farm with a cease and desist
order but the Farm continued to build the farm workers!'
housing. The Farm commenced this law suit seeking a
declaratory judgment that the APA had no jurisdiction over the
farm workers’ housing, or, if -' they did, that the Agriculture
& Markets Law superceded the APA Act, and thus, no permit was
needed to construct f:he houses,

The Court does not agree with the plaintiff’s assertion
that the APA has no authority over this building project. The
area in which three of the houses, the particular houses which
have been built, is located is defined as part of the Wild,
Scenic and Recreational River System Act ({(Environmental
Conservation Law §15-2701(1)). Under the Environmental

Conservation Law, the APA has the authority to make and

1

4
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BODR  11? PAGE 2BD

enforce any regulations necessary to enforce the act
(Environmental Consérvation Law §15-2709{1)). The APA act,
Executive law §810(2) {d}, defimes the building project as a
Hlclasse B project since it involves the construction of a
single-family dwelling. Under the APA regulations, this
building project constitutes a “subdivision” even though it is
not a typical suburban subdivision. The plaintiff put up a
dwelling on a parcel of land which already had either a
dwelling or'buildiﬁé, even though an already existing building
might be removed after co;struction is completed {2 NYCRR
570.3 (ah) (3) and 573.6(e)).

The plaintiff argues that,the houses are agricultural use
bulldings, which the APA does not dispute, but the plaintiff
also claims these are exempted from the APA’g control, citing
Executive Law §810(1) {e) (8). However, when read in its
entirety, that section does not support the plaintiff’'s
intexpretation. That section states that the APA has
authority over *“all structures in excess of forty feet in
height, except agricultural use structures and residential
radio and televisié# antennas”. C(learly, that exception was
not meant to include every possible farm structure. If the
Court were to accept the plaintiff’s intexrpretation of that
section, the APA could do nothing if a landowner built a cow

barn within a few feet of the xriver.

R0O0009




gODK 117 PAGE 281

Since the APA does have authority over this building
project, the next i§§ge ig yhe?her the Agri?ulture aqd Markets
Law §305-a supersedeé the'APA‘authority. It does not. From
a plain reading of that section, it applies only to local -
laws. Subdivision (1) (a) of that section states:

“Local governments, when exercising their powers

to enact and administer comprehensive plans and
.local laws, oxrdinances, rules or regulations, shall
exercise thege powers in guch manner as may realize
the policy and goals set forth in this article and
shall not unreasonably reatrict or regulate farm
operations within agricultural districts in
contravention Jof' §hg' gurposes of this article
unless it can'be sghown that the public health or
safety is threatened.”

Thus, this section has no application to the Executive
Law or the regulations promulgated by the APA pursuant to that
law,

Lastly, this situation is not ripe for judicial
intervention. While the plaintiff may not wish to proceed to
@ hearing before the APA commigsioners, because that action
may seem to submit to the jurisdiction of the APA or because
of the timing of the building contract, that is clearly the

next step in the procesgs..
. .

This Court has only the

ROO0O10



BOOK 117 PAGE 282

jurisdiction that tl;;e_ Legié]__ature gave it over disputes
involving the APA. .11:: does nét have concurrent jurisdiction
over this situation {(Schn v Calderon, 78 NWY2d 755, 766-767
(1991)). This Court’s jurisdiction is'limited to a review of
the APA's actions under CPLR Article 78 (Ibid.). Otherwise,
ae the Court of Appeals pointed out in Flacke v Onondaga
Landfill Sys., 69 NY2d 355, 363 (1987), the Court condones a
breach of the separation of powers between the branches of
government.

The Commissioners of the APA have the authority to review
this situation under Executive Law §809. If, after receiving
a determination from the Commissioners, the plaintiff is still
dissatisfied, they ar.e free t§ file an Article 78 proceeding
at which time this Court may review the actions of the APA.
Until that time, this matter constitutes an internal matter in
which the Court will not interfere,

Finally, were the Court to consider the plaintiff’s
request for a restraining oxder, the plaintiff has not made
out a cage for irreparable  damages. The only potential
harmful consequences listed by the plaintiff involve monetary
damage. The plaintiff has not demonstrated that any potential
injury is so gerigus that a monetary award would not be
sufficient compensat;pn {(Norbrook Laboratories Ltd v C.G.

Hanford Mfg. Co., 297 F.Supp.2d 463, 492 (Northern District of

Ro0011



BODK  11% PAGE 283
New York, 2003) {(citation omitted), affirmed 126 Fed.Appx. 507
(2005} ).

The plaintiff‘s motion is DENIED and the defendant's
motion to dismiss the underlying action is GRANTED.

IT IS ALL SO ORDERED.,

ENTER:

&M/%%

KEVIN K. RYAN
Acting Justice, Supreme Court

Dated: Plattsburgh, New York

August /& , 2007

25621 AN HisGLIL2EYIN3
106 HY 6250 L0

ENTERED

g e (A Y- 3
JOSEPH A, PROVONCHA
ESSEX COUNTY CEERK

- DATED; "3:/8?-? j o7
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SUMMONS AND COMPLAINT

pp. 13-20
STATE OF NEW YORK
SUPREME COURT . COUNTY OF ES5EX
LEWIS FAMILY FARM, INC,, |
Plaintiff, SUMMONS
o (Jury Trial Claimed}
Index No.:
NEW YORK STATE ADIRONDACK PARK AGENCY,
Defendant. 006"’98 ._,o"]

TO: THE ABOVE-NAMED DEFENDANT:

You are hereby summoned 'a-nd reguired to serve upon plaintiff’s attorneys an
answer to the Complaint in this action within twenty (20) days after the service of this
Summons, exclusive of the day of service, or within thirty (30) days after service is complete -
if this Summons is not personally delivered to you within the State of New York. In case of

your failure to answer, judgment will be taken against you by default for the relief

demanded in the Complaint.

Dated: June 26, 2007 BRENNAN & WHITE, LLP
By:  JosephR. Brennan
163 Haviland Road
Queensbury, New York 12801
Phone: (518) 793-3424
-and-

NIXON PEABODY LLP
Vo P SA_-
B(y,_) David L. Cook
Jena R. Rotheim
Omni Plaza, Suite 900
30 South Pear! Street

Albany, New York 12207
Phore: (518) 427-2650

ATTORNEYS FOR FLAINTIFF
Lewis Family Farm, Inc.

10630698.1 039883-3

——- - R0O0013




STATE OF NEW YORK" :
SUPREME COURT COUNTY OF ESSEX

LEWIS FAMILY FARM, INC,,
Plaintiff,
COMPLAINT
~v- Index No.:
NEW YORK STATE ADIRONDACK PARK AGENCY,
Defendant. 000‘198“{’7

. Plaintiff Lewis Family Farm, Inc., (“Lewis Farm”), by its attorneys, Nixon Peabody
LLP, for its Complaint against defendant New York State Adirondack Park Agency

("APA"), alleges:

NATURE OF THE ACTION

1. Tfus is an acton for declaratory judgment and injunctive relief through which
Lewis Farm seeks (i} a determinf;\ﬁ;)n that the Agriculture and Markets Law precludes
APA's interference with the Lewis Farm housing project; and (i) to enjoin the APA from
interfering with such com&uclion and thereby preventing .Lewis Farm from obtaining the

benefit of certain warranties on its modudar homes.

- PARTIES
2. Lewis Farm is a domestic corporation with a principal place of business
located at 1212 Whallons Bay Road, Essex, Essex County, New York 12936. The activities
on Lewis Farm constitutes farm operations within an agricultural district pursuant to New

York's Agriculture and Markets Law § 305-a (“§ 305-a").

10630698.1 039883-3
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3. The APA is a New York State agency with a principal office located at 1133

NYS Route 86, Ray Brook, Essex County, New York 12977.

JURISDICTION AND VENUE

4, Venue is proper in this county, pursuant to CPLR § 505(a), because the AFA

is a public authority with a principal office within Essex County.

FACTS

Lewis Farm's History and Mission

5. In or about 1972, the Lewis family purchased the farmstead located at 1212
Whallons Bay Road, Essex County, following a long family association with the
Adirondacks dating back to 1951, The farmstead is located within an agricultural district
pursuant to the Agriculture and Markets Law article 25-AA (the farmstead shall also be
referred to herein as “Lewis Farm”).

6. Lewis Farm incorporated in 1985 and is not only a working farm, but one of
the Jargest organic farms in New York State. Lewis Farim’s mission is to improve land use
methods e;nd the lives of those who live in the vicinity of its operaﬁons. Additionaily,
Lewis Farm seeks to enhance and protect the environment, similar to the stated mission of
the APA,

7. Lewis Farm has become a showcase for the Cornell c;)operative extensic;n and

has, through example, contributed to four neighboring farms having become organic as

well.

12/
106306581 035B63-3
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8. Lewis Farm has a strong reputation which has allowed for students and
apprentices, both from the Unifed States and internationally, to work for academic creditin
their agricultural programs.

9. Lewis Farm provides employment and education to members of its
community and beyond and is highly regarded in both local and non-local agricultural and
environmental commumﬁes.

10.  Asevidence of its far-reaching agricultural and environmental reputation,
Lewis Farm was recently appr(;ached by the government of Nepal to host four Nepali
farmers so that tliey may learn the methods of sustainable, organic farming. The Nepali
farmers are scheduled to arrive within the next few months and will need housing upon
their arrival
The Housing Project

11.  Lewis Farm has expended significant capital investments to its operations in '
its efforts to remain economically viable. One of the last capital improvement projects
Lewis Farm has left is to build staff housing, which was to have been completed by early
summer, 2007 (the “Housing Project”).

12.  The purpose of the Housing Project is to provide modu]a'r housing for Léwis
Farm employees and student interns. The modular housing units were constructed in
Canada and shipped to New York to be placed on the newly built foundations. The
housing units are meant to be ii;staﬂed by the Canadian manufacturer, but the

manufacturer is only available through June 30, 2007.

/3f

10630598.1 035883-3
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13. | After June 30, 2007, Lewis Farm wﬂl have to engage another contractor to
install the units and is in danger of losing the manufacturer’s warranty on the units if they
are not installed by the manufacturer.

14, In addition, l'l‘-ue modular units must be weatherized once they are installed on
the foundations. If this process is interrupted, the resulting loss of warranty and/or quality
of cohstruction is unascertainable.

15.  Because the Housing Project will provide housing for Lewis Farm employees
and interhs, it constitutes farm operations within the meaning of § 305-a,

16. in or about November, 20086, in furtherance of the Housing P;.foject, Mark
McKenna, the Housing Project’s project manager, obtained building permits from the Town
of Essex. At that time, the Town's Code Enforcement Officer, David Lansing, told Mr.
McKenna that no further permits were necessary since the Housing Project was strictly a
farm operation. Lewis Farm relied on this information and, accordingly, did not contact
APA.

17.  Subsequently, and only after Lewis Farm had expended significant resources
on architectural, engineering, and foundation work, did Mr. Lansing, the Codel
Enforcement Officer travel to the Housing Project and, despite his earlier advisement,
suggest that Mr. McKenna contact the APA for an additional permit

18.  Lewis Farm immediately and voluntarily ceased operations on the Housing
Project and contacted the APA to ascertain and obtain whatever permit was allegedly

necessary. Only after having been contract by Lewis Farm, did the APA inform it that the -

issue was being addressed by the its Enforcement Division.

14/
10520658.1 039883-3
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19.  Theinterruption of the Housing Project has caused Lewis Farm significant
damage including, without limitation, continuation of payments to the project manager and
Lewis Farm interns having to be housed off site.in housing that is insufficient as a long-
term solution.

20.  Theinterruption and ensuing delay is also causing Lewis Farm to potentially
lose the warranty on the modular units, as well as potentially causing Lewis Farm farther
irreparable harm ini the form of decreased quality and/or decreased warranty resulting
should the weatherproofing proc-ess be interrupted.

21.  Onorabout May 14, 2007, Lewis Farm received correspondence from the
APA enclosing a proposed settlement agreement, a true copy of which is attached hereto as
Exhibit A. Notably, neither the APA’s letter nor proposed settlement agreement in any
way acknowledge that the Housing Project is taking place on a farm in furtherance of farm-
related activities. Rather, the APA letter and prdposed agreement give the wrongful
appearance that what is at issue is some sort of commercial subdivision plan.

22.  Nowhere in the APA's May 14, 2007 correspondence does the APA assert that
the Housing Project poses any threat to public health or safety or in any way causing
damage to the environment. The proposed agreement requests that Lewis Farm pay a
penaltf of $10,000. The APA h;':xs indicated that, once Lewis Farm paid the penalty, it did

not see any reason why an after-the-fact permit would not issue.

AS AND FOR A FIRST CAUSE OF ACTION
Injunctive Relief

23.  Lewis Farm repeats and realleges paragraphs 1 through 22 as if fully set forth

herein.

15/

10630698.% 039883-3
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24.  The improper interference by the APA in the Housing Project has been and is
continuing to cause Lewis Farm to suffer irreparable harm in that it risks losing warranty
coverage for the modular homes each day that construction has been halted. Moreover,
T..eﬁris Farm is at risk of suffering irreparable harm should the weatherproofing process be
delayed. The ensuing damages are irreparable because they are virtually impossible to
ascertain at this ime. Moreover, Lewis Farm interns, who were supposed to have bee'n
housed in the completed Housing Project, are in danger of ]osixxgr their temporary housing.
with no alternative long-term option available ho them.

25. By reason of the foregoing, Lewis Farm is entitled to an injunction enjoining
the APA from further interfering with the Housing Ffoject.

26.  Lewis Farm has no adequate remedy at law.

AS AND FOR A SECOND CAUSE OF ACTION
Declaratory Judgment

27.  Lewis Farm repeats and realleges paragraphs 1 through 26 as if fully set forth |
herein.

28. . The above-described APA interference with th_e Housing Preject constitutes
an unreasonable restriction or regulation of farm operations in violation of § 305-a because
it is interfering with Lewis Farm's ability to provide housing to its employees and
app.rentices. Section 305-a specifically restricts the local planning and land use decision-

making on New York farmlands such the that APA’s assertion of jurisdiction is improper in

this instance.

/6f
10630698.1 0398833
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29.  The granting of declaratory relief will terminate the controversy asto -

whether or not the APA may assert its jurisdiction in a manner in which it may interfere

with the Housing Project.

WHEREFORE, Lewis Farm demands judgment against the defendant as follows:

Dated: June 26, 2007

10630698.1

On the first cause of action, a temporary then permanent injunction
enjoining the APA from interfering with the Housing Project and from
imposing any penalty on Lewis Farm;

Omn the second cause of action, judgment in the form of a declaration

the APA does not have jurisdiction over the Housing Pl‘D]ECt because
such jurisdiction, as the APA has attempted to impose it, is in direct
conflict with the Agriculture and Markets Law; and

For such other and further relief as this Court may deem just, )

equitable and proper.

17/

BRENNAN & WHITE, LLP
By:  Joseph R. Brerman

163 Haviland Road -
Queensbury, New York 12801
Phone: (518) 793-3424

- and-
NIXON PEABODY LLP

David L Cook
]ena R. Rotheim

Omni Plaza, Suite 900

30 South Pear] Street
Albany, New York 12207
Phone: (518) 427-2650

ATTORNEYS FOR PLAINTIFF
Lewis Family Farm, Inc.

039883-3

R0O0020




S S
EXHIBIT "A" TO COMPLAINT
{Reynolds Letter of 5/14/07 & Proposed Agreement)
pp. 22-29

EXHIBIT A
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. Adirondack

parkagency

47?7'..610./[560 ey c@_\\

May 14, 2007

5.B. and Barbara Lewis
1212 Whallons Bay Rd.
Egsex, 'NY 12336

RE: ~ Enforcement: File E2007-041
Tax Map Parcel 49.3-2-27

T

Dear Mr. and Mre. Lewip: ' -

_Please find enclosed proposed. settlement agreement intended to
resolve Agency Enforcement File E2007-041.

The first set of-violations addressed by this settlement involve
two single -family dwellings that were recently constructed on
your property and are not located in the immediate vicinity of
any pre-existing dwellings. Pursuant to gections 809(2) (a} and
810(2) (d) of the Adirondack Park Agency Act, any new single
family dwelling in a Resource Management land use area requires
a permit from the Agency. In addition,.a permit is required for
. the construction of any single family dwelling on Resource
Management lands. in-a designated Recreational River Area under
Section 577 of the Agency‘’s Regulations. These two dwellings
are therefore in violation of the Agency’s laws because no
pexmit was sought or obtained for their construction.

The enclosed settlement also addressea three subdivision
viclations associated with your property. BSection 802(83) of
the APA Act defines a subdivision as “any divieion of land into
two or moxe lots, parcel or gites .. for the purpose of any form
of separate ownership or occupancy,” and Sections B80%(2) {a) and
810(1} (e} of the Act require a permit for any subdivisicon in a
Resource Management land use area. In additiom, Section 577 of
Agency Regulations requires a permit for the undertaking of any
subdivision of Resource Management lands in a designated
Recreational River Area. _Accordingly, because no permit was
sought or obtained for the subdivision created by the

P.O. Box 99 + NYS Route 86 » Ray Brook, NY 12977 = 518 891-4050 » 518 8213938 fax WWw.state.ny.us
H—-——-—.‘\
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S.B. and Barbara lewis
May 14, 2007
Page 2

construction of the two dwellings described above, they are in
violation of the Agency’s subdivision lawa. .In addition, the
construction of a third, proposed replacement single family -
dwelling constitutes a aubdivision violation, as the o
corresponding pre-exigtimg structure has not yet been removed
from the property.®

The enclosed settlement proposes resolution of these violations
through review of the structures under the Agency’s after-the-’
fact permit proceas. If the agreement is acceptable to you, '
please sign both copies befdre a notary public and return them
to me by June 8, 2007. Pdul Vah Cott will then execute the )
agreementa on behalf of the Agency and send you one original for
filing.in the Essex County Clerkis Office. :

Please feel free to call me with any dquesticns. I thank you for
your anticipated cooperation in resolving this matter.

Sincerely,

_Sarah Reynolds, Esqg. . .
Assistant Enforcement Attorne

SHR: PVC:JLQ:mly

Enclosure: Proposed Settlement Agreement

! Section 570.3 (ah) {(3) of Adirondack Park Agency regulations defines a

subdivigion into sites a® occurring *where one or more new dwelling(s} or
other principal building(s) is to be constructed on a parcel already
centaining at least one existing dwelling or other principal building, and
regardlese of whether the existing building is proposed to be removed after
completion of the new building{s).” In addition, Secticn 573.6(=) of Agency
regulatione atates that, where an *existing dwelling will not be removed
until after the new dwelling is emplaced or conastructed, an Agency permit is
required for the ‘subdivision into sites' which would repult if the
subdivision is a class A or class B regional project as provided in Section
810 of the Adirondack Park Agency Ack.” Pursnant to Section 810(2) {d). of the
Airondack Park Agency Act, the construction of a single family dwelling in a
Regource Management land use ares constitutes a Clase B regicnal project,
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STATE OF NEW YORK: ADIRONDACK “PARK AGENCY

A W W W wr N W o ae e ---. ------------------------- ---—----—-BF--;‘-ﬂﬂx
In the matter of the apparent . ¢
violations of § 809(2) (a) of

the Adirondack Park Agency Act
and & NYCRR § 577 by: '

-

_ ] | SETTLEMENT AGREEMENT
LEWIS PAMILY PARM, INC, - - Agency File #E2007-041

Respandent, on lands situated in ‘

the Town of Essex, Bssex County -

(Tax Map Parcel 49.3-2-27) ) .

LUA: Resource M;nagement/ﬂamletlnural Use . )
------------------------- ----l-'-»---—.-—-——--&—----—-----——-----x

1. .'Pursuént to Section 809(2) {a} of the Adirondack Park Agency
Act, a permit ia required from the Adirondack Park Agency
prior to the construction of any single family dwelling on.
Resource Management lands in the Adirondack Park.

2. Pursuant to Section 805(2) (a} of the Adirondack Park Agency
Act, a permit is required from, the Adirondack Park Agency
pricr to the undertaking of any gubdivigion of Resocurce
Management lands in.the Adirondack Park. '

T3, Pursuant to Section 577 of Adirondack Park Agency

' regulations, a permit is required from the Adirondack Park
Agency prior to the construction of a single Family
dwelling on Resource Management lands within any designated
recreational river area in the Adirondack Park. - :

4. Pursuant to Section $77 of Adirondack Park Agency
regulations, 'a permit is required from. the Adirondack Park
Agency prior to the undertaking of any subdivision of
Regource Management lands within any deaignated
recreational river area in the Adirondack Park.

5. Agency investigation reveals that Respondent has undertaken
the construction of two post-1373 single family dweliings
on Tax Map Parcel 49.3-2-27 {"Lot 27"). These dwellings
are located immediately to the north and east of the
intersection of Whallons Bay Road and Christian Road on the
subject property. No permit was obtained from the Agency
prior to the undertaking of. the construction of these two
single family dwellings. ' ’ .
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6. Agency investigation reveals that Respondent has undertaken
a subdivision into sites of the subject property pursuant
‘to the constructicn of the two post -1973 single family
dwellings described in Paragraph 5 above, as well as the
conatruction of a third, proposed replacement aingle family
dwelling also located immediately to the north and east of
the intersection of Whallons Bay Road and Christian Road.
No permit was obtained from the Agency prior to the .
undertaking of this subdivision into sites of the subject
property

7. Lot 27 is an approximately 1,111.12 acre parcel that
containe Rescurce Management, Hamlet, and Rural Use lands .
and ig partially located within the designated Boquet River
Recreatiocnal River Area. The thiee post-1973 single family.
dwellings described in Paragraphs 5 and 6 above are located
on the Resource Management portion of Lot 27 and within the
designated Recreational River Area.

8. rRespondent is the current owher of Lot 27, as described in
' a deed recorded in Book 1023, Page 35, in the Essex County
Clerk's Office,

a. Reapondent depires to resolve this mattér by settlement and
agrees to be bound by the terms of this Settlement
Agreement as set forth below.

NOW, THEREFORE, THE AGENCY AND RESPDN‘DENT AGREE AS FOL‘LOWS.

1. By June 15, 2007, Respondent shall submit an after-the-fact
permit application to the Agency for the construction of
the three post-1973 single family dwellings described

- above. Regpohdent shall c¢ooperate in respending to any
Agency request for information.related to ‘thisz after-the-
fact permit application within 30 daye unless otherwise

\ﬁs\ agreed to by the Agency and Reéspondent. Respondent. shall

have the rights of administrative appeal and judicial

}\ S‘ review and all other rights established by law for project

appllcanta¢ excapt_bhahnRaapenéenb—aha&&~nue—aha%%enge

#?
Y‘ .appLiaat;nn_and—a—%&aal-datenminahlﬂnﬁ_ The Agency makea no
2t o representation herein as to the approvability of
th“ {7 Respondent’s after-the-fact permit application.
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By June 15, 2007, RBesgondent shall pay a civil penalty in
the amount of to .the Statd of New York in '
resolution of the violations noted above.

In the event that Respondent fails to submit its after-the-
fact permit application or otherwise comply with the after--
the-fact permit process as set forth in Paragraph 1 above,
Respondent shal) pay an additional civil penalty .in the . -
amount: ofGQZEZE%EBEo the State of New York within 30 days
of written notificationiof' such violation by the Agency.

. [ . .
Payment of all civil penalties shall be transmitted to the
Adirondack Park Agency, -Attn: .Doug Miller, Enforcemen
Officer. .

Responident, its successors and assigns shall not. undertake
any new land use or development on the subject property,
including the construction of ‘any new principal buildings
or the replacement of any pre-existing principal buildings,"
without first obtaining an Agency permit, variance, or non-.
jurisdictional determination. Respondent’s ongoing )
construction of a single family dwelling located to .the
south and east of the intersection of Clark Road and Cross
Road is- hereby determined to be non-jurisdictional, | .
provided that the replacement structure is not in excess of
40 feet in height ae measured from the highest point of the
structure to the lower of either the original or finished
grade, as this structure replaces a pre-existing single
family dwelling that was located in the immediate vicinity
of the dwelling currently under -construction. Respondent -
shall ‘obtain an Agency permit before continuing the )
replacement of this pre-existing single family dwelling if
the dwelling under construction will be in excess of 40
feet in height. ' :

This settlement is bhinding on Respondent and all present
and future owners of the subject property. All deeds
conveying all or a portion of the lands subject to this
settlement shall contain references to this Settlement -
Agreement:. '

By June 15, 2007, Respondent shall file an original copy of
this Settlement Agreement in the Eggex County Clerk’'s
Office in the same manner as an Agency permit and shall
provide proof of such filing to the Agency.
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8. This mattez'Bhall.bé_deemed.ﬁo be. finally resolved upon the

£ull execution of this Settlement Agreement,

Dated: , 2007
- Ray Brook, New York .
: ; . ADIRONDACK PARE AGENCY

By: L .
Paul Vvan Cott
. Enforcement Attorney
STATE OF HEW YORK
). BB:
COUNTY OF SSSEX )
On this dn of in th.u yeRT ‘, bafore me, the undersigned, a Notary

public in and For uid gtate perscoally appeared Paul Vab Cott, personally known to me or proved
to me on the basis of smatisfactory evidenos to be the ind{viduals whose nawes are subscribed to
the within inatrument and acknowledged .to me that they executed the same in their capacities, and
that by thelr signutures on the instrumest, the individuals, or tha perscn upon behalf of which

the individua} acted, exscuted the in-tmgnt.

Notary Public
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AGREEMENT

Respondent agrees to the terms get forth in this .ettlement
Agreement to resolve the matter of Adirondack Park Agency
Pile E2007-041. ’ - oL

By: '
Lewis Family Farm, Inc.
1
STRTR OF H
} BB1

COURTY QF }

oo this | day of in che ysar -, before me, the undersigned, a ¥otary
Jublic in and for said state perscoxlly apposred , personally kuown to wme

or proved to we on the basis of satisfactory evidence to Pe the individualo whose nanes axe
subscribad to the within instrument and acknoviedged to me that they executsd the ssme in thelr
capacities, and thet by their signatures oo the inwtrunent, ths individuala, or the parsocs upon
behalf of which rhe individusl acted, sxecutnd the instrument. .

Notary Public

May 11, 2007 Settlement Agreement-j - i § . N
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MNixoN PEABODY LLP
Omni Plaza
30 South Pear] Street
Albany, NY 12207
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ORDER TO SHOW CAUSE
. - (received by Essex County Clerk on June 26, 2007)
~- pp. 30-32

- At a term of the Supreme Court of the

- State of New York, held in and for the
, . . County of Essex at the Courthouse, =~ " -
. 57 SR ‘ Elizabethtown, New York,onthe  day
: { of }une 2007. '
o ‘ EN’I"I‘OTHECOURT
! SUPREME COURT ;ﬂF THE STATE OFNEWYORK é)(, oA -
L EOUNTY OF ESSEX-—— | - T;se_pfélég%;r
: - Fasex County Clerk
. Clerk, Supreme and
o S - . County Courts
.. LEWIS FAMILY FARM, INC,, - :
B ' ORDER TO SHOW .
‘Plaintiff, ‘ _ "‘CAUSE AND TEM.'PORARY
v. T , o ~ RESTRAINING ORDER -
NEW YORK STATE ADIRONDACK. =~  Index No.: Q8-_.C '
ADIRONDACK. PARK AGENCY, , o ' _ 00049 7 '
Defendant. =~

This matter having been. brought before the Court upon plalntlff‘ 8 apphcatlon for the
* issuance of'an Order to Show Cause with a Temporary Restralmng Order upon the Summons
and Complaint and the exhibit annexed thereto, the Aﬂidawt of Barbara, swom to June
. 2007, the Afﬁdawt of Mark McKenna, swom to June — -2007 the Afﬁnnatlon of David L.
Cook, and the Memorandum of Law included with the papcrs, and it appeanng that plamtlff has
:a hkehhood of success on the merits and will suffer lmmedxate and Ineparable harm before a -’
final hearmg can be ha_d and good, just and equltable cause having been shown; '
IT IS HER-EBY oRDERED, that:
' j)efendant? or ito attorneys, shall show cause before this Court at fhe Es;sex County
Courthouse, 7559 Court Street, Ehzabethtown New York 12932 at__ o *clock in thel

__Jwon on the - - dayof | , 2007 before the Honorable Judges of the Supreme

Court of New York Essex County,

10631559.1 D38838/4
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| WHY an Order should not be entered herein granfing the following relief:
ENJOIN]NG and RESTRAINING prehrnmanly and permanenﬂy, defendant, its
agents afﬁhates, suceessors and assrgns, and all those in active concert or parhclpatlon with 1t
from mterfenng with the housing construction project at the Lewis Famlly Farm for which a

Town of Essex permrt has already zssued (the “Housmg PmJect”) mcludmg

' (a) - issuing any stop work order or consent decree purporting tointerfere with the
Housing Project;
®) - . attempﬁné to impose any penalty on plaintiff for the Hous:mg froject; and
'(o) | ‘attempting 'to assert jun'sdiction over the Housing Projeot. '

IT IS FURTHER ORDERED, that pendmg the heanng of t}ns motron defendant its
agents afﬁhates SUCCESSOTS and a551gns and all those m active concert or partlc:pahon wﬂ'h it,
. are hereby restrained and enj joined from takmg any actmn wlnch would mterfere w1th the

Housing Pro_]ect mcludmg

(a). issuing any stop work order or consent decree purportmg to mterfere with the
Housing Proj ect ' 7 |
(b) attemptmg to impose any penalty on plamtlff for the Housing Project; and
@ . atternptmg to assert jurisdiction over the Housing Project; and

IT IS FURTHER ORDERED that answering papers if any, shall be filed and served on
counsel for plaintiff, Nixon Peabody LLP, at Omni Plaza, 30 South Pear] Strest, Albany, New
York 50 as to be recelved no Iater than three (3) days prior to the return date of this motion. The '
fallure of any party to file an answer or otherwrse move Wrthm the time above will subject such
' party to entry of default Judgment if appropriate. Plamtrff shall file and serve their reply papers, -

- if any, so asto be received no later than _12.00 p-m. on the date 1mmed1ate1y precedmg_the return

date of this motion;
. 10631550.1 . . 1388384
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- ORAL ARGUMENT and persona} appearance shall be requ1red on the return date of
~ this motlon and _

iTIS FURTHER ORDERED, that sufﬁment reason appeanng therefore, let a copy of -
E thts Order to Show Cause, together with the papers upon wh;ch itis based be served by
overnight mail upon defendant New York State Adlrondack Park Agency, , Ray

" Brook, New York 12977 on or before June __ ., 2007 and said service shall be deemed good and

sufﬂment service thereof,

ENTER

Dated: _' . F fo7

- JS.C. .

10631559.1 038838/4
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AFFIDAVIT OF BARBARA LEWIS,
SWORN TO JUNE 26, 2007

- o ' (in support of preliminary injunction)

‘ PR TR pp- 33-35

'STATE OF NEW YORK R »

- SUPREME COURT - . COUNTY OF ESSEX
LEWIS FAMILY FARM, INC., -

o Plaintiff,

T _ Af:fldavxt of Barbara I.ewxs
-~v- N o - Index No.:

NEW YORK STATE ADIRONDACK PARK AGENCY, | o
Defendant. | , 0004.38--oj

STATE oé NEW YORK ' :
COUNTY OF ESSEX > |
BARBARA LEWIS, being duly sworn, dejioses and says:
i. . Tama sl.1-m'.eh01der. pf Lewis Family Farm, Inc. (“Lewis Férm”), the'p‘lainﬁﬁ' in the
N ébbve—cépﬁoné& action. By virtue of my position, I have personal kﬁowledge of the facts .stated
herem o, where indicated to be upon mformatlon a.nd behef beheve such facts to be true.
' 2. I make this afﬁdawt in ﬁlrther support of the motlon of Lems Farm for a
tempérary restrammg order and prehmmary mjunctlon
3. . Inorabout1972, the Lewis famlly farmstead and home was purchased
following‘ a long family association with the Adirondacks which dates' back to 1951. Lewis
: Farm mcorporated in 1985 and is not only a worlcmg farm, but one of the largest orgamc
farms in New York State
4, Lewis Farm’s mission is fo improve Iz-;\ﬁd use ﬁeﬂiods and the lives of those
who live in thé v1c1mty of itsloper-aﬁo'ns. Addjtiona]ly; Lewis Farm seeks to énhance and

~ protect the environment, similar to the stated mission of the APA. Lewi;t'; Farm's record of

o environmental Stervm'dqhm is unpara]leled w1thm the Adirondack Park

g @ [ ﬂ VE  SENTTOTHE COURT
) B ? -JUN 2 E bl Je .
- Lt l Jose vonehE, o
| wesr | 2007 | | E"eg Connty Clerk o oomms
' e e ~ Clerk, Su reme amd
Eui,__ ==.;,;Nu§‘t‘"i?‘:’§n , County - R00033




5. - Lewis Parm has hecome a.show'case for the Cornell cooperative e)kteusiou and
‘has, through example, conmbuted o four nelghbonng farms having become orgamc as -
' well .Lewis Farm hasa strong reputatlon which has a]loWed for students and apprenhces,
both from the Umted States and mtanauonal, to work forac_adenuc credit in their
agncultural progr.ams |
6. Lems Farm prowdes employment and. educai-_lon to meulbers ofits
commumty and beyond and is hlghly regarded in both local national and mternahonal
agncultural and enwrcmmenial commumtxes Lewis Farm was approached by the
' govemment of Nepal to host four farmers from Nepal so that they may learn the methods
of sustainable, orgamc farmmg The Nepah farmers are scheduled to arrive in the fall of
2007. |
7. Lewis Farm has made signihcant capital investments to its operaﬁons.in its
- efforts to re;:naiu‘ economicaily viable. One of the last oapital improvement psojects Lewis' / -
' Farm- has Teft is to bulld staff homes, which was to have been completed by early sumuzer, |
- 2007 (thé “Housing Project”). The purpose of the Housmg Projeet is to provide.farm '
housmg for farin employees and student interns while 'theéy work on the Lewis Farm.
| 8 ’ Ui)on notification that the APA may assert jurisdiclion o;rer the .Ho'usiug
Pro]ect LEWIS Farm immediately chose to voluntanly cedse ope:ratlons on the Housmg
Project and contracted the APA 1o obtam whatever penmt was allegedly necessary Only
_after having been contract by Lewis Farm did the APA inform it that the issue was:bel.ug
: addressed hy fhe APA’s Enfoscement Divisio_xlz.- _
| -, _ The interruption of the Housing Project hecause of the APA's asserted

| juﬁsdicﬁon, has caused Lewis Farm significant damage including; without limitation, =
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,conanuatlon of payments to'the pro]ect manager and Lew:s Farm interns havmg to be |
housed off site in hcrusmg that is insufficient asa Iong-term soluuon, as well as attomeys
-fees incurred in negotuabng with the APA Such monetary damages have exceeded $30 000

- 10;. In addition, the modular housmg units were constructed in Canada and
, 'sh1pped to New York to be placed on the newly bmlt foundatlons The manufacturer is
only avadable, however, through ]une 30 200'7 for the mstallahon. To the extent Lewxs
Farm is forced to hire anoﬂ1er contractor to mstall the umis it risks losmg the warranty to
which it would othermse be entitled. |

11. In addmon, it is necessary to weathenze the units once they are placed on the®

.‘.f_(')undations. To the extent the APA's i:a'terference causes _ﬂus process o be interrupted or
delayed,_ such will cause Lew15 Farm irreparable harm in that éonsta'dcﬁen quality and/or
warranty will be sacnﬁced | |

-12.  The monetary penalty the APA seeks to mPose on Lewis Farm will cause a
significant hardship to the farm. Lewis Farm is presently stnvmg to become a proﬁtable- |
| organic farm The “pe-n_alty, aleng with the costs already incurred by_'Lew.is Farm in dea'ﬁng
with the APA, 'se_i'iouslf undermines these efforts _. | . . |

13.  Ibelieve Lewis Farm w'éll suffer .irre.p'arable injury if the requested injuncti’;.re

relxef both temporary and permanent, is not granted

ﬂu/g{é\\

Barbara Lewis

Sworn to before me, this
20,7 fay of Tune, 2007.

. NotaryPabltc 7 ‘ _'6«[ ‘2/3,‘{07.

4
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AFFIDAVIT OF MARK McKENNA,
SWORN TO JUNE 26, 2007
{in support of preliminary injunction}

. pp. 36-37 A ,
STATE OF NEW YORK S -
SUPREME COURT . - COUNTY OF ESSEX .
LEWISFAMILY FARM,INC,, - o | —‘
: : Plaintiff, | Affidavii of Mark
' McKenna
- v'_ : . ., ) H
oo - S . ' ' " IndexNo.
'NEW YORK STATE ADIRONDACK PARK AGENCY,. - : ,
N _ " : N . -7
Defendant. S 00049& .
"' STATE OF NEW YORK
: ’ T 288,
COUNTY OF ESSEX '

MARK MCKENNA, bemg duly sworn, deposes and says: .

1. I am a project manager for Levns Famﬂy Farm, Inc (“Lewm Faxm”) the p}amtlff _

" in the above-captioned action. By v1rtue of iny posmon, I have personal knowledge of the facts
stated herem or, where mdlcated fo be upon mformatlon and belief, believe such facts to be true.

_. 2. I make this aﬂidawt in fl:trther support of the motlon of Lewis Farm fora

temporary restrammg order and prelmunary mjunctlon :

3. I furﬂlerance of the Housmg Pro]ect whlch is the ba51s of thls achon, I

" obtained building pernui's from ‘rhe Town of Essex in or about November 2006
4. At that t:me, the Town s Code Enforcement Offlcer, Dawd Lansmg, told me
' that no further permits were neeessary since the Housmg PI‘O]ECt was stnctly a farm

operatlon Lewis Farm relied on th]S mformauon and, accordmgly, we did not contact

Only after Lewis Farm had expendéd significant resources on ardntectural
Ir. Lansmg,-t’ne Code Er_lforcen_lent Officer, travel

5.

ehgiheéimg,jnifonndaho 1 work, did did M
| N\[ELLWLL‘?““‘ . o
{& ? [ SENT TO THE COURT

. il
B o) {EHE O THE -
i il 007 G “g"bﬁ'dg\ ’
- i Z@ 07 el Toseph A. Provoneh, . osssssfoooom

' ' Eigex Coumy Clerk

Clerk, Su remeand :
County " 'RO0036

..5

1t
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to the Hoﬁ_si.ng Project and, despitg,hié earlier advisement, suggest that Lewis Farm contact

the APA for another permit.
%%/{M .
MarkoK.enna B CoTe
Sworn to before me, this
2% fay of June, 2007.
// Notary Public. o

\.Z_,urm CNC /2/?(/")
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AMENDED ORDER TO SHOW CAUSE & TEMPORARY
RESTRAINING ORDER, DATED JULY 13, 2007

pp. 38-40 . .
's L% < ‘.‘ ® ‘i ) Ty YT
' ‘. G&.\LUIJ,‘AL
Atat‘amoftheSupremeCourtofﬂm
State of New York, held in and for the
. Coubty of Bstex at e Cmir‘thouse,
’ Ehza'beth‘tow::, New York, on the y
_ of July, 2007. .o om.
A E D
..» SUPREME COURT OFTI-IESTA'I‘EOF NBWYORK o S >
- "-COUNTYOFESSEX R °] R IR
. . . . v . . o, L . =52 T
e .. . . . ) . L ’ ' - LT ) . '.-Z:- 2- -:"Ef:?'ﬂ:
Boo o o LEWISFAMILY FARM,INC,; . - - - - . S - o ;;;.
e T .AWEDORDERTG&HOW =2,
oot Plamtfg, - - CAUSEAND TEMPORARY -
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' Tlns matter havmg tren brought befdre the, Coturt upon plamuﬁ's apphcatmn for the
e ) msuance of an Order to Show Cause wﬂh a Temporary Restrammg Order upon the Sum:nons
: : and Mended Complamt and the exh1b1t annexed thereto the Amended Afﬁdawt of Barba:a |
‘ Lewm, swomto Julyi, 2007 the Amm&ed Aﬂid:mt of Mark McKenna, swom to J‘ uly 5
X E 2007 i Aﬁinmum of Joseph R. Eremm aitd the :exhibxt annéxed theféto and the A.lalgt_lﬂed
, Mémomndum of Law mclude:d mth the gapers and 1t appeanng that plamtlﬂ' has a hkehhood of
success on the ments and Wlll suﬁ'er :Immedlate and maparable hatm before a final heanng can

be had and: good, Just and eqmtable cmmehacvmg been shown

nrsmommn tht: |
’ Defendant, orits attomeys, shall show canse before this Com't at the Bssex Counry

Courthouse 7559 Court Street, Ehzabethtown, New York 12932 at I 7n> o cluok in the

. '.'.03883814

106315591

R00038



" . T ' . A !:- 3
- A €

W

A zoom o the 3 tay ofinly, 2007 beforo e Hororable udges of tho Supreme Coutof,__
NewYotk,EssexCounty L o A
WEIY tm Order should not ba eutere:d herein gfantmg the follovmg rehef:
EleNiNG and RESTRAIN]NG prﬁhmmimly and permanenﬂy, defcndant, 1ts
ag&nts, aﬂihates stmbeSsors and assxgns, aﬂﬂ aB those in achve concert or parhclpatmn Wﬁh 1t,
_ fmm mtcrfmng w:th the houswg coi:structlon pmject at ths Levsns Faxmly Fa::m for whmh a
Town of Essex penmt has alre‘wdy ms;md (ﬂle “Hausmg Pro;ect") mch:tdmg

S ) I -1ssumg any stopwo:k order or consent d&acree purportmg to mterfere W1th the -
e "'Ho-smg Projods; o .
E '(B) T altemptmgto1mposeanypcnaltyonplaxnuﬁ‘fortheHou3mgProject, and

@ - 'attemptnig to asSe:t Junsdwhon over the Houslng Project. -

lHousmg Pro] ect mcludmg. _ o
: { X ﬂ/ (a) .- issuing any stop workw der or consent decree putportmg to mtex:t‘ere with the - |
R (b) ' -aﬁempung to mpose any penalty pn pl h : L forthe Housmg PrOJect; and -

" _'(t';)" _ . _ ‘vattempﬁng to asse’rt ]'iJI’ISdJ.OﬁOD. ove: ﬂ]e Housmg Proje 53

ﬂ‘ 18 FURTHER ORDEEED that answenng papers 1fany, shaﬂ bo filed and servwd on :’
counsel for plaintiff, Brennan & W]nte LLP 163 Havrland Road, Queensbury, New York
12801, so asto berecewed no 1&':31' ﬂum three (3) days pnor o the return date of ﬂns mouon.
The faﬂme ofanypartyto ﬁlean anSWeror Gthervasemwevmhmtheume abovewﬂl subject

such party © entry of defautt judgment, if appropnate "Plaintiff shaIl ﬁle and serve ﬂ:xelr reply '
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” papers, if any, so as to be recewed no later than 12 00 pam. on the date mmedlatclyprecc:d:ng

: the retmn date of this motlon

ORAL ARGUMENT and personal appearance shall be reqwred on the return date of .

e 'thls motmn, and

-

1T ]fS FURI‘HER ORDEHBD tbat, s‘u.fﬁcmﬂt reason appes{rmg fherefore leta copy ‘of

. '.'..___ﬂnsOrﬂertoShowCause,‘tbgethﬁtmthmepapersuponwhlchﬂisbased,beservedby .

“overnight mail upon defendantNew Yoﬂc S’ﬁate Adamndack Park Agenny, 1 133 NYS Route 86
- Ray Brook, New York 12977 on o before Tuly _aig, 5007 i said servieo shan b deemed good

i
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AMENDED COMPLAINT

pp. 41-48 tm e
g: i !gll IN‘I h!:

STATE OF NEW YORK
SUPREME COURT COUNTY OF ESSEX
LEWIS FAMILY FARM, INC., :

: Plaintiff,

. AMENDED COMPLAINT
-o- Index No.: 000498-07

NEW YORK STATE ADIRONDACK PARK AGENCY,

Defendant.

Plaintiff Lewis Family Farm, Inc., (“Lewis Fanﬁ”), by its attorneys, Brennan &
White, LLP and Nixon Peabody LLP, for its Amended Complaint against defendant New

York State Adirondack Park Agency (“APA"), alleges:

NATURE OF THE ACTION

1. This is an action for declaratory judgment and injunctive relief through which
Lewis Farm seeks {i) a determination that the Adirondack Park Agency Act, New York
State Executive Law, Article 27 (* APAA") does not give the APA jurisdiction over the
Lewis Farm project; (ii) a determination that, even if the APAA gave the APA jurisdiction
over the Lewis Farm project, the Agriculture and Markets Law precludes APA’s
interference; and (iii) to enjoin the APA from interfering with such construction and thereby
potentially preventing Lewis Farm from oblajniﬁg the benefit of certain warranties on its

. modular homes.

PARTIES
2. Lewis Farm is a domestic corporation with a principal place of business

located at 1212 Whallons Bay Road, Essex, Essex County, New York 12936. The activities

10635916,1 ' DIBBIRAO0TO04
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on Lewis Farm constitute farm operations within an agricultural district pursuant to New
York’s Agricudture and Markets Law § 305-a (“§ 305-a").
3. The APA is a New York State agency with a principal office located at 1133

NYS Route 86, Ray Brook, Essex County, New York 12977.

JURISDICTION AND VENUE

4. Venue is proper in this county, pursuant to CPLR § 505(a), because the APA

is a public authority with a principal office within Essex County.
FACTS

Lewis Farm's History and Mission

5. In or about 1978, the Lewis family purchased the farmstead located at 1212
Whallons Bay Road, Essex County, following a long family association with the
Adirondacks dating back t0 1951. The farmstead is located within an agricultural district
pursuant to the Agriculture and Markets Law afticle 25-AA (the farmstead shall also be
referred to herein as “Lewis Farm™). |

6. Lewis Farm incorporated in 1985 and is not only a working farm, but one of
the largest organic farms in New York State. Lewis Farm’s mission is to improve land use
methods and the lives of those who live in the vicinity of its operations. Additionally,
Lewis Farm seeks to enhance and protect the environment, similar to the stated mission of
the APA.

7. Lewis Farm has become a showcase for the Cornell cooperative extension and
has, through example, contributed to four neighboring farms having become organic as

well,

10635916.1 - 2 038838/000004
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8. Lewis Farm has a strong reputation which has allowed for students and
apprentices, both from the United States and internationally, to work for academic credit in
their agricultural programs.

9. Lewis Farm provides employment and education to members of its
community and beyond and is highly regarded in both local and non-local agricultural and

" environmental communities. |

10.  Asevidence of its far-reaching agricnliural and environmental reputation,
Lewis Farm was recently approached by the government of Nepal to host four Nepali
farmers so that they may learn the methods of su@able, organic farming. The Nepali
farmers are scheduled to arrive within the next few months and will need housing upon
their arrival.

The Housing ﬁojeﬁ

11.  Lewis Farm has expended significant capital investments to its operations in
its efforts to remain economically viable, One of the last capital improvement projects
Lewis Farm has left is to build staff housing, which was to have been completed by early
summer, 2007 (the “Housing Project”}.

12.  Lewis Farm previously removed fifteen housing units from the Lewis Farm
land. Since that ime, it has only replaced two housing structures. Through the Housing
Project, Lewis Farm now seeks to replace only fo;r units.

| 13.  The purpose of the Housing Project is to provide much needed employee
housing. Moreover, the Housing Project falls squarely within the APAA definition of
“agricultural use structure” in that farm employee housing constitutes a “building or

structure directly and customarily associated with agriculture use.”

1063991-6.1 K 3 033838000004
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14.  Because the Housing Project will provide housing for Lewis Farm employees
and interns, it cd;:tsﬁﬁztes farm operations within the meaning of § 305-a.

15.  The modular housing units for installation in the Housing Project were
constructed in Canada and shipped to New York to be placed on the newly built
foundations. The housing units are meant to be installed by the Canadian manufacturer,
but the manufacturer’s laborers are only available through June 30, 2007.

16.  After June 30, 2007, Lewis Farm will have to engage another contractor to
install the units and is in danger of losing the manufacturer's warranty on the units if they
are not installed by the mamafacturer.

17. Additionally, there exist certain language barriers should Lewis Farm be
forced to use certain other laborers for construction since the manufacturer converses only
in French. This could have the effect of certain critical comnponents of the construction
being compromised and, in any event, will cause the Housing Project to be less efficiently
managed.

18,  Inaddition, the modular units must be weaﬂ*;eﬁzed once they are installed on
the foundations. If this process is inferrupted, the resulting loss of warranty and/or quality
of construction is unascertainable,

19.  Inorabout October, 2006, in furtherance of the Housing Project, Mark
McKenna, the Housing Project’s project manager, obtained building permits from the Town
of Essex. At that time the Town's Code Enforcement Officer, David Lansing, told Mr.
MecKenna that no further permits were necessary since the Housing Project was strictly a
farm operation. Lewis Farm relied on this information and, accordingly, did not contact

APA,

106399161 4 03ZE3EA00004
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20.  Subsequently, and only after Lewis Farm had expended significant resources
on architectural, engineering, and foundation work, did Mr. Lansing, the Code
Enforcement Officer trave! to the Housing Project and, despite his earlier advisement,
suggest that Mr. McKenna contact the APA. Thereafter, Mr. Lansing called the APA with
Mr. McKenna and was told that a permit was necessary for the project.

21.  In orabout January, 2007, Ba:.rbara Lewis of Lewis Farm contacted John
Quinn, an APA Environmental Programs Specialist to ask him what was needed.
Meanwhile, McKenna obtained the APA permitting application. Barbara Lewis, having
received the permitting papers, called Mr. Quinn and indicated that she would provide
anything necessary to obtain a permit so the project would not be delayed. While
completing the application Barbara Lewis called Mr. Quinn a second time with questions
about the application only then was she informed that the matter had been referred to the
APA enforcement division.

22, The interruption of the Housing Project has caused Lewis Farm significant
damage including, without limitation, continuation of paymenis to the project manager,
reputational damage, and Lewis Farm interns having to be housed off site in housing that is
insufficientas a Iong;ﬁerm solution,

23.  The interruption and ensuing delay may also cause Lewis Farm to lose the
warranty on the modular units, as well as potentially causing Lewis Farm further
irreparable harm in the form of decreased quality and/or decreased warranty resulting
should the weatherproofing process be interrupted.

24, On or about May 14, 2007, Lewis Farm received correspondence from the
APA enclosing a proposed settlement agreement, a true copy of which is attached herefo as
Exhibit A. Notably, neither the APA’s letter nor prbposed seftlement agreement in any

10635916.1 v 5 0383387000004
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2ATa.

way acknowledge that the Housing Project is taking place on a farm in furtherance of farm-
related activities. Rather, the APA letter and pfo_posed agreement gi.ve the wrongful
appearance that what is at issue is some sort of commercial subdivision plan.

25.  Nowhere in the APA’s May 14, 2007 correspondence does the APA assert that
the Housing Project poses any threat to public health or safety or in any way causing
damage to the environment. The proposed agreement requests that Lewis Farm pay a
pénall:y of $10,000. The APA has indicated that, once Lewis Farm paid the penalty, an after-

the-fact permit would be issued.

AS AND FOR A FIRST CAUSE OF ACTION
Injunctive Relief

26.  Lewis Farm repeats and realleges paragraphs 1 through 26 as if fully set forth
herein. o ,
27.  Theimproper interference by the APA in the Housing Project has been and is
continuing fo cause Lewis Farm to suffer irreparable harm in that it risks losing warranty
coverage for the moduiar homes each day that construction has been halted. Moreover,
Lewis Farm is at risk‘of suffering irreparable harm should the weatherproofing process be
delayed. The ensuing damages are irreparable because they ére virtually impossible to
ascertain at this ime. Moreover, Lewis Farm interns, who were supposed to have been
housed in the completed Housing Project, are in danger of losing their temporary housing
with no alternative long-term option available to them.

28. By reason of the foregoing, Lewis Farm is entitled to an injunction enjoining

the APA from further interfering with the Housing Project.

29.  Lewis Farm has no adequate remedy at law.

AS AND FOR A SECOND CAUSE OF ACTION

106299141 6 03BB38/000004
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Declaratory Judgment
- 30, Lewis Farm repeats and realleges paragraphs 1 through 30 as if fully set forth
herein. |
31.  The above described dESCI‘iRﬁOI'.l pf the Housing Project and its purpose
demonstrates that it is outside of the APA’s jurisdiction. The Housing Project involves the
construction of agricultural use structures over which the APA has no jurisdiction pursuant
to the APA Act, New York State Executive Law, Article 27,
32.  The granting of declaratory relief will terminate the controversy as to
whether or not the APA may continue to improperly assert its jurisdiction over the Housing

Project, which flies in the face of the APAA.

AS AND FOR A THIRD CAUSE OF ACTION
Declaratory Judgment

33.  Lewis Farm repeats and realleges paragraphs 1 through 33 as if fully set forth
herein.

34. The above—desm'l:fedlAl?A interfere}nce with the Housing Project constitutes
an unreasonable restriction or reguhﬁon of'far-m ;apemﬁons in violation of § 305-a because
it is interfering with Lewis Parm’s ability to provide housing fo its employees and
apprentices. Section 305-a specifically restricts the local planning and land use decision-
making on New York farmlands such the that APA’s assertion of jurisdiction is iﬁ:proper in
this instance.

35.  The granting of declaratory relief will terminate the controversy as to
whether or not the APA may assert its ]unsd:tcuo;a in a manner in which it may interfere

with the Housing Project. .
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WHEREFORE, Lewis Farm demands judgment against the defendant as follows:

Dated: July ___, 2007

10638916.1

On the first cause of acuon, a temporary then permanent injunction
en]ozmng the APA from interfering with the Housing Project and from
imposing any penalty on Lewis Farm;

On the second cause of action, judgment in the form of a declaration
that the APA does not have jurisdiction over the Housing Project;

On the third cause of action, judgment in the form of a declaration
that, even if the APA has jurisdiction over the Housing Project, the
APA's interference is improper in this instance because it is in direct
conflict with the Agriculture and Markets Law; and

For such other and further relief as this Court may deem just,
equitable and proper.

BRENNAN & WHITE, LLP

. EBy:" J

oseph R. Brennan

BRENNARN & WHITE

163 Haviland Road
Queensbury, New York 12801
Phone: (518) 793-3424

NIXON PEABODY LLP
By:  David L. Cook
Jena R. Rotheim

Omni Plaza, Suite 900

30 South Pearl Street
Albany, New York 12207
Phone: (518) 427-2650

ATTORNEYS FOR PLAINTIEF
_ Lewis Family Farm, Inc.

g {3BE3R/00D004
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AMENDED AFFIDAVIT OF BARBARA LEWIS,
SWORN TO JULY 3, 2007
(in support of preliminary injunction)

pp. 49-52 .
- URIGINAL
STATE OF NEW YORK .
SUPREME COURT COUNTY OF ESSEX
LEWIS FAMILY FARM, INC,,

Plaintiff, |  Amended Affidavit of
Barbara Lewis

Index No.: 000498-07

-
NEW YORK STATE ADIRONDACK PARK AGENCY,

Defendant.

STATE OF NEW YORK
COUNTYOFESSEX  :
BARBARA LEWIS, being duly sworn, deposes and says:

1. 1 am a shareholder of Lewis Family Farm, Inc. (“Lewis Farm™), the plaintiff in the
above-captioned action. By virtue of my posiﬁon, I have personal knowledge of the facts stated
herein or, where indicated to be upon information and belief, believe such facts to be true,

2. I make this affidavit in further support of the motion of Lewis Farm for a
temporary restraining order and preliminary injunction.

3. In or about 1978; the Lewis fan'uly i;arﬁlsbead and home was purchased,
following a long family association with the Adirondacks which dates back to 1951. Lewis
Farm incorporated in 1985 and is not only a working farm, but one of the largest organic
farms in New York State.

4. Lewis Farm’s mission is to improve land use methods and the lives of thqse
- who live in the vicinity of its operations. Additionally, Lewis Farm seeks to enhance and

protect the environment, similar to the stated mission of the APA. Lewis Farm’s record of

environmental stewardship is exemplary.
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5. Lewis Farm has become a showcase for the Comell cooperative extension and
has, through example, contributed fo four neighboring farms having become organic as
well. Lewis Farm has a strong reputation which has allowed for students and apprentices,
both from the United States and international, to work for academic credit in their
agricultural programs.

6. Lewis Farm provides employment and education to members of its
community and beyond and is highly regarded in both Iocal, national and international
agriéultur;':ll and environmental coﬁvmuniﬁes. Lewis Farm was approached by the |
éovenunent of Nepal to host four farmers from Izlepal so that they may learn the methods
of sustainable, organic farming. The Nepali farmers are scheduled to arrive in the fall of
2007.

7. Lewis Farm has made significant capital investments to its operations in its
efforts to remain economically viable. One of the last capifal improvement projects Lewis
Farm has left is to build staff homes, which was to have been completed by éarly summer,
2007 (the “Housing Project”),

8. Lewis farm previously removed fifteen housing units from its property.
Since that time, it has replaced only two. The four units Lewis Farm now seeks to replace
via the Housing Project is to provide much needed farm housing for key and critical farm
employees and student interns while they work on the Lewis Farm,

9. Once complete, each unit of the Housing Project will provide housing for key

and critical Lewis Farm workers.
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10,  When I was informed by Mark McKenna, the project manager, that the APA
may as.sert jurisdiction over the Housing Project, I contacted John Quinn, the
Environmental Programs Specialist at the APA to see what he wanted Lewis Farm to do.

.  Subsequently, Mr. McKenna provided me with the permitting papers he had
obtained from the APA. Only when Iagain called Mr, Quinn with questions pertaining to
the permitting papers, did he infom} me that the matter was before APA’s enforcement
division, and that he could, &leref;re; not speak to me further about any permit or the
project.

12, The interruption of the Housing Project because of the APA’s asserted
jurisdiction, has caused Lewis Parm significant damage including, without limitation,
continuation of payments to the project manager, reputational damage, and Lewis Farm
interns having to be housed off site in housing that is insufficient as a long-term solution, as
well as attorneys’ flees incurred in negotiating with the APA. Such monetary damages have
exceeded $30,000.

13.  Inaddition, the modular housing units were constructed in Canada and
shipped to New York o be Placed on the newly buxlt foundations. The manufacturer’s
contractors are only available, how:a;rer, through June 30, 2007 for the installation. To the
exterﬁ: Lewis Farm is forced to hire another contractor to install the unifs, it risks losing the
warranfy to which it would otherwise be entitled.

: 14. To the extent Lewis Farm is forced to hire substitute laborers, it will suffer the
consequences of an expected language barrier between the new laborers and manufacturer,

who only speaks French. This will surely cause further delays, and may result in decreased

quality in the completed project. .,
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15.  Inaddition, itis necessary to weatherize the units once they are placed on the
foundations. To the extent the APA's interference causes this process to be interrupted or
delayed, such will cause Lewis Farm irreparable harm in that construction quality and/or
warranty will be sacrificed.

16.  The monetary periélty the APA seeks o impose on Lewis Farm will cause a
significant hardship to the farm. Lewis Farm is presently siriving to become a profitable
organic farm. The penalty, along with the costs already incurred by Lewis Farm in dealing
with the APA, seriously undermines these effoﬂs.

17.  Moreover, if Lewis Farm becomes unable to provide housing for its workers,
it will be forced to liquidate its cattle since there will be no one to care for the herd.

18.  Ibelieve Lewis Farm will suffer irreparable injury if the requested injunctive
relief, both temporary and permanent, is not.granted.

Lo d A

Barbara Lewis :

Sworn to before me, this
3¢ day of July, 2007.

{%Smy Public T e vn &k 1203, 157 \‘§,Q
| R
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MENDED AFFIDAVIT OF MARK McKENNA,
SWORN TO JULY 3, 2007
{in support of pretiminary injunction)

S ~ ORIGINAL

STATE OF NEW YORK

SUFPREME COURT COUNTY OF ESSEX

LEWIS FAMILY FARM, INC., . o
Plaintiff, | Amended Affidavit of

Mark McKenna
Index No.: 00049807

-~
INEW YORK STATE ADIRONDACK PARK AGENCY,

Defendant.

STATE OF NEW YORK
COUNTY OFESSEX  +
MARK MCKENNA, being duly sworn, deposes aﬁd says:

1. I am a project managér for Lewis Faz;nﬂy Farm, Inc, (“Léwis Farm™), the plaitiff
in the above-captioned action. By virtue of my position, I have personal knowledge of the facts
stated herein or, where indicated to be upon information and belief, believe such facts to be frue.

" 2. Imake this affidavit in further support of the motion of Lewis Farm for 2
temporary restraining order and preliminary injunetion,

3. In furtherance of the Housing Project which is the basis of this action, 1
obtained building permits from the Town of Essex in or about October, 2006.

4, In or about Noveml;ér, 2006, the Town’s Code Enforcement Officer, David
Lansing, told me that no further permits were necessary since the Housing Project was
strictly a farm operation, Irelied on this infoz_’mai:ipn and, accordingly, we did not contact
APA, | -

5. Only after Lewis Farm had exi:ended significant resources on architectural,

engineering, and foundation work, did Mr. Lansing, the Code Enforcement Officer, travel
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to thé Housing Project and, despite his earlier advisement, suggest that I “might want to
contact the APA”. | | |

6. Upon notification that the APA may assert jurisdiction over the Housing
Project, I immediately chose to voluntarily cease operations on the Housing Projectand

contacted the APA to obtain whatever permit was allegedly necessary.

Y

Mark McKenna

Sworn to before me, this
j':_" day of Juse; 2007.
J u\y

J
N
é%gEZ;?;55§;152154;322-4£7-404~¢ C Clunn é;;:i

Tirn 12/30len L : A{'
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AFFIRMATION OF JOSEPH R. BRENNAN, ESQ.
SWORN TO JULY 3, 2007
(in support of preliminary injunction)

) pp. 55-56 .
ORIGINAL

STATE OF NEW YORK _
SUPREME COURT COUNTY OF ESSEX
LEWIS FAMILY FARM, INC,,

Plaintiff,

Attorney’s Affirmation
-U- . Index No.: 000498-07

NEW YORK STATE ADIRONDACK PARK AGENCY,

Defendant.

STATE OF NEW YORK
COUNTY OF WARREN &
JOSEPH R. BRENNAN, being dlﬁy sworn, deposes and says:

1. T am an attorney duly admitted to practice before the Courts in this state and am a
member of the law firm Brennan & White, LLP, I represent the Lewis Family Farm in this
action and, as such, am fully familiar wi‘th the facts and circumstances involved in this action,

2 I make this affirmation in support of Lewis Family Farm’s request for injunctive
relief enjoining the Adirondack Park Agency (“APA”) from further interfering in the Lewis
Farm employee housing project and for a dcc;ia.ration that the APA does not have jurisdiction
over the project. |

3. Attached hereto as Exhibit A is a true copy of the APA Jurisdictional Table
which was taken from the APA website.

4. For each of the reasons contained within the Lewis Family Farm’s Amended
Memorandum of Law and each of the affidavits submitted in support, Lewis Family Farms
respectfully requests that this Court enjoin the APA from further interference and that it issue &

declaration that the APA does not have jurisdiction over the project, or, alternatively, that the

Agriculture and Markets Law precludes APA interference in this instance.
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NOTICE COF MOTION TC DISMISS
DATED AUGUST 1, 2007
pp. 57-58
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. STATE OF NEW YORK SUPREME COURT
| ESSEX 'CO '

i

LEWIS FAMILY FARM, INC.,

Plaintiff, o Index No. 000498-07
, ' : R.J.I. No. 15-1-2007-0153
Vo

NEW YORK STATE ADIRONDACK
PARK AGENCY,

Dsfendax’it-. . . .

\ | 'PLEASE TAKE NOTICE ¢hat, upon the affirmation of John Banta,
'Gouﬁsel,to'the Adirondack Park Agencf; dated July 23, 2007; and
.the gffirmation of Séi'%h ‘Reynolds, dated July 2.0-, 2007, and
exhibits thereto; amd the.affidavit-éé'thn L. Quinm, sworn to
July 23, 2007 and exhibitd ‘théreto; and the affidavit of Douglas
Miller, sworn to July 29, 2007, and e:ﬂii:lz;it:é thereto; and the
accompanying memorandum of ié\w_, defendant APA will move l.:his.

Court, at a Special Term thereof to be. held on the 8th day of

_ua‘

Augist, 2007, at 1:30 ;my,gt,thghEséex.Coﬁnt? Courthouse,
_ Elizabethtown, New Yo'r}é, ‘'or as so_o;i thereafter -asg coﬁnsel may be

heard, for an oxrder:

{1) _convérting this d.eclarat_orl.r judgment ‘to a CPLR Article
78 pro'cee'ding pursuant to CPLR 103 (c) ;

{2} dismigsing this complaint'forllack of subject matter
jurisdiction pursuant CPLR: § 3211 (‘2) :

(3) dismissing this complaint ag premature and not i:ipe for

“RO0057



e

judicial review because the State defendant has not issued a
fipal déteéermination in its review of the permit éppliqatioﬁ and
‘thérefore.the-court lacke jurisdiction pursuant CPLR Article §
7801 (1); |

(4) dismissing the complaint for féilure to state a cause of
‘action pursuant to CPLR § 3211(7), because Agriculture and
Marketé Law-§ 305-a dogs not preclude the APA from réquiring a
permit for sﬁbdivisioﬁ of land and construction of single family
dwelliﬁgs;
| (5} z:ejecll:ing plaintiff’s request for injunctive relief for.
Failure tb establisli the elements required for injunctivg relief;

- {(6) such other and further relief as the Court deems just
and appropriate.

In the event the State defendant’s motion to dismigs is
denied in whole or in part, the State defegdant regpectfully
requests 30 days éfter'sexvicé of notice of éntry of the srder

denying this motion in which to Berve an answer to the compiaint.

" Dated: Albany, New York

August 1, 2007

ANDREW M. CUOMO’
_Attorney_General of the

State of New York .
Attorney for State Rempondents

Environmental Protection
Bureau

SR



Joseph Brennan, Esqg.
Bremnan & White LLP

163 Hawvilapd Rd.
Queensbury, New York 12804

' David L. Cook , Esq.

Nixon Peabody LLP
Cmni Plaza, Suite 900
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STATE OF NEW YORK SUPREME COURT

ESSEX COUNTY
" LEWIS FAMILY FARM, INC,, AFFIRMATION
Plaintiff, Index No. 000498-07
: . R'J.Ii HO. 15""1"200?-
0153
h

NEW TORK STATE ADIRONDACK

PARK AGENCY, _

Dafandant.

JOHN BhNTA,_an-éttorney duly admitted to practice in
the State of New York, affirms under penalty of perjury .
pursuant to CPLR §2106:

1. I am Counsel tb the Adirondack Park Agency (the
“Agency") and have served in this position since 2002. I
received a B.A. from Hiram Ccllege, Hiram, Ohio, in 1969

and a J.D. from Harvard Law School in 1%72. I am a

" member in good standing of both the Illinoig and New York

State Bars. I was admitted to practice in Illinois in .
1972 and to practicde in-New York in 1995. Prior to my
appointment asg Counsel, I was Deputy Director for the

®
Division of Planning at. the Agency for 21 years.

2. In my role as Counsel, I provide legal advice

. and counsel to the Agency, including its Members. I work
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closely with Ehe Legal Affairs and State Land Committees
" of the Agency and the staff that serve them. 1 alao
provide legal advice to Agency staff, including the
Executive Director, apd'I Buperyise the Agency’s other

attorneys. =

3, I am familiar with the Lewis Family Farm, Inc.
(“bewis Farm”) and the Agency file in thig matter. I
make this affirmation in support of the Agency’s Moticn
to Dismiss the complaint aéainst the Agency- brought by
the Lewis Farm.

4. On December 5, 2005, I visited the Lewis Farm at
the invitation of S,B. (Sanﬁy) Lewis élong with former
Executive Director Richard lLefebvre and Acting Executive
Director Mark Sengenberger. )

5. During the course of our visit, Mr. Lewis
adviged ua of his intention‘to build several singie
family dwellings on the Resocurce Manadgement portion of
his property as housing for his workers or as temporary
housing for visitors to the Lewis Farm.

6. We advised Mr. Lewis that he would need to

cbtain pexrmits from the Agency for thomse single family

dwellinges prior to their construction.
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7. On Jume 27, 2007, I received a telephone call

from the Supervisor of pﬁe;Town,of Esgex, who advised me

‘that local residents had been cailing'to éomplain that

Lewig Farm was in the process of erecting modular single

family dwellings on_their‘ifoperty on that date. I

ronveyed that infprmdtibn to the supervisor of the

.Agency’'s enforcement prograh so that appropriaté

enforcement action could be taken

Dated: July 23, 2007

Ray Brook, New York

P~

@UHN BANTA
Sworn to before me this

day of July, 2007.

Notary Public

MARY L, HEAnno
bl - gt&ﬁ ofHaw\b,*

Noo1 County
w &pﬂmE! 8%798 B 20

- a-ﬁﬁ"-,g';."r’.'.
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AFFIRMATION OF SARAH REYNOLDS, ESQ.,
SWORN TO JULY 20, 2007
(in support of motion to dismiss)
pp. 63-74
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STATE OF NEW YORK SUPREME COURT
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LEWI8 FAMILY FARM, INC.,

Plaintiff, AFPPIRMATION
'9".-
Index No. 000498-07
ADIRONDACK PARK AGENCY, RJI No. 15-1-2007-0153
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SARAH REYNOLDS, an attornef licensed to practice law in the
courts of the State of ﬁEW York; affirms under penalty of
perjury:

1. I am an attbrney'for'the Adirondack Park Agency (the
‘Agency”} and work in theé Agency’s énforcement pfogram. In this
role, I am responsible for administrative enforcement of the
Agency’'s laws and regulations, including in the Town of Essex,
Essex County.

2. I 'make this affirmation in support of the Agency's
Motion to Dismiss this matter. I am'familiaf with the facts of
the matter based on my veview of Agency files and my settlement
discussions and exchange of settlement correspondence with Lewis
Family Farm, Inc. and its attorneys.

' PRELIMINARY STATEMENT
3. The Ageﬁqré motion'hérEin,seeks: (1) dismissal of this

declaratory judgment actich for lack of éubject matter
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jurisdiction, prematurity,.;nd failure to state a cause of action
pursuant to CPLR § 3211(7) because Agriculture and Markets Law
§ 305-a does not preclude the Agéncy from requiring a permit for
subdivision of land and constrﬁction of single family dwéllinga;
and (2) dismissal of plaintiff's request for injunctive relief.
4. Plaintiff's aqﬁion and this responding motion arise
from Lewis Family Farm, Inc. (“the Lewis Farm")’s subdivision of
and construction of three single family dwellings on a Resource

Managemenﬁhproperty within the designated Boquet River

[y

Recreational River area,in the Town of Essex, Essex County.

STATUTORY FRAMEWORK

5. The Official Adirondack Park Land Use and Development
Plan Map classifies private lands in the Adirondack Park under
the following land yse categories: “Hamlet,” "Moderate Intensity
Use,” “Low Intensity Use,"” “Rural Use,” “Resource Management,” and
“Industrial Use.” Executive Law §.80S.

6. Resource Management lands “are those lands wﬁere the
need to protect, manage and enhdnce forest, agricultural,
recreational and open space reaou?ces'is of paramount importance

because of overriding natural resource and public

considerations.” Executive Law § 805(3) (g).

The 3dirondack Park Agency Act

7. Executive Law § 809(2) {(a) requires individuals and

corporations to obtain a permit from the Agency prior to the

O — T—— —— ’ SyuyT:a
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undertaking of any Class A regional project or the underéaking.of
any Cléés'B regional project in any town not governed by an
Agency-approved local land use program in the Adirondack Park.

8. The Town of Essex does not have an Agency-approved

lécal land use program.

o. Purguant to 9 NYCRR § 570.3(ai) (1), “undertake" ig

defined as the: - \
commencement ‘'of a material disturbance of land,
including .. clearing of building sites, excavation
{including excavation for the installation of
foundations, footinga and septic ayatema), .. or any
other material disturbance of land preparatory or
‘incidental to a proposed land use or development or
subdivision.

10. Executive Law §:810(1) (e) liste the Class A regiocnal
projects in a Resource Management land use area that require an
Agency permit pursuant to Executive Law § 805(2) (a). These
projects include, inter alia, any subdivision of land (and all
land uses and development related thereto) involving two or more
lots, parcels or sites. Executive Law § 810(1) (e) (3).

1l. Pursuant to Executive Law § 802(63), a “subdivision®
ia: .

any division of land.into two oxr more lots, parcels, or

sites .. for the purpose of .. any form of separate

ownership or occupancy (including any grading, road
".conatruction, installation of utilities or other

. improvements or any other land use and development
preparatory or. incidental to- any such division)

oo "RUUUGD
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12, 9 NYCRR § 570.3{&h){3) deﬁines a subﬁivision into sites
as occurring “where one or more new dwelling(s) o? cther
- prineipal building(s) ig to be constructed on a parcel already
containing at least one exlstlng dwelling or other principal
building, and regardless of whether the exmstlng bullding is
proposed to be removed after completion of the new building(s).”

In addition, 9 NYCRR § 573.6(e) states that, where an.“exigting
dwelling will not be removed until after the new dwelling ie
emplaced or constructed, an Agency permit ism required for the
‘subdivision into sites' which would result if the subdivision is
a class A or class B regional project as provided in Section 810
of the Adirondack Park Agency Act.*

13. Executive Law § 810(2) (d) lists the Clasg B regional
projecta in a Resource Manégement_land use area that are subject
to Agency review'in.the Téwn of Es?ex pursuant to Executive Law §
809(2) (a) . These projects include, inter alia, the construction
of any new single family dwelling. Executive Law § 810(2) (d) (1).

14. Executive Law § 802(58). defines a “single family
dwelling” as “any detached building containing one dwelling unit,
not including a mobile home.”

The Wild, Bcenic, and Recreational
River System Act and 9 NYCRR § 577

15. The Wild, Scenic, and Recreatiomal River System Act

(the “Rivers Act”) was enacted pursuant to a legiglative finding
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that “many rivers of the state, with their immediate environs,
posggeasg outstanding'natﬁrél, scenic, hiatorie, ecologicél and
recreational values.” ECL § 15-2701(1}.

16. The Rivers Act was enacted to implement a public policy
“that certa;ﬂ gselected rivers of the state which, with tﬁeir
immediate environs, poésess the aforementioned charaéteriatica,
shall be preaerved in free-flowing condition and that they and
their immediate environs shall be’' protected for the benefit and
enjoyment of present and future generations.” ECL § 15-2701(3).

17. Section 15-2705 of the Rivers Act statea that “the
functions, p&wers and duties enc;mpassed by thie section shall be
vested in the Adirondack park agency as to any privately owned
part of a river area within the Adirondack park as Qefined by law
which may become part of this system.” Section 15-2709(1) states
that, within the Adirondack Park, the Adirﬁndack Park Agency
“shall make and enfﬁrce regulations necessary for the management,
protection, and enhancement of and control of land use and
development in the wild, scenic and recreational river areas.”

18. Pursuant to 9 NYCRR § 557.4(a), ‘no person shall
undertake a rivers project without first obtaining an agency
permit.”

19. In recreational river areas, rivers projects include,
inter alia, all subdivisions of laid in Resource Management land

use areas. 9 NYCRR § 577.5(c} (1).
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.20. In recreationél river ;réas, rivers projects include,
inter g;ig,'all land usééfané devéiopments classified compatible
uses by the-ﬁdirondack Park lénd use and develcpment plan in
Resource Management land use areas. 9 NYCRR § 577.5(0)(1}.

21. Purguant to Section 805(3) (g) (4) of the Adifondack Park
Agency Act, asingle family dwellings constitute compatible uses in
Resource Management land use afeaﬂ.

FACTUAL ALLEGATIONS

22. On December 5, 2005, the Agency’s Counsel John Banta,
Deputy Director for the Regulatory Programs Division Mark
© Sengenbergexr, and then-Executive Director Richard Lefebvre
vigited the Lewis Farﬁ WiEh S.B. iéwia. During this viait, these
Aggncy staff members ﬁdﬁiéed'ﬁ;. Léwis that construction of any
new single family dwelling on the Resource Management portion of
the Lewis Farm property, including the construction of a dwelling
for farmworker housing, would require a permit from the Agency.
See Affidavit of John Banta.

23. The adminiptrative enforcement matter was initiated as
a result of a telephone call on March 19, 2007, between Barbara
Lewis and Agency ataff meﬁber John Quinn. Mrs, Lewis telephoned
Mr. Quinn in relation to a previously submiﬁted application for a
permit for construction of single family dwellings in a Remource
Management area on the Lewis Farm éroperty. DuFing this

telephone call, Mrs. Lewis admitted that construction had already

N T ‘ — SU[efil:1:3



begun on the houses, and.Mr. Quinn stated that this constituted a
violation of law and that he would forward the watter to the
Agency’s enforcement program for resolution. See Affidavit of

- John Quinn and accompanying exhibits.

24, Upon receipt of a PotenFial Violation Report from Mr.
Quinn, Douglés.Miller of the Agency's enforcement program
conducted a site visit on March 28, 2007, and determined that
foundations had been constructed for three new single family
dwellings located immed;atply to the north and east of the
intersection of Whallons éay hoad ;nd Cﬁristiaﬁ Road on the Lewis
Farm property. These foundations were established on the
Regource Management portion of the Lewis Fanﬂs'lands and are
within the designated Boquet River Recreaticnal River area. See
Affidavit of Douglas Miller and éccompanying exhibits.

25. " Further investigation by Mr. Miller revealed that one
of these new dwelling% is located in.the immediate vicinity of a
' pre-existing dwelling planned for removal by the Lewis Farm;
however, the pre-existing dwelling had not been removed.

26, hased on thege facts, Mr. 'Miller and I, in consultation
with other Agency staff,:cqncluded}that the ﬁndertaking of
construction of each of tﬁeae singie family dwellings constitutes
a violation of the subdivision permitting requiremenfs of §
809(2)ka) and § 810(1) (e) (3) of the Adirondack Park Agency Act

and of 9 NYCRR § 577.5(c) (1) [implementing the Rivers Act]. In

PE— T ' : _— : ROU0S0
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addition, staff conéludgd;that the undertaking ‘of construction of
each of the two single family dwellings not intended as
replacement structures conatitutes a violation of § 805(2) {a) and
§ 810(2) (d) (1) of the Adirondack Park Agency Act and of 9 NYCRR
577.5(c) (1).

27. On May 14, 2007, I gent-a proposed Settlement Agreement
to Lewis Family Farm, Inc., alléging the above-referenced
violations and seeking submission to the Agency of an after-the-
fact permit application for the construction of the three new
single family dwellings located to the north and east of the
intersection of Nhallona_Bg? Road and‘chriétian Road and a
$10,000 civil penalty. A copy of thié Settleméht Agreement ig
attached hereto as Exhibit A.

28. I also sent a letter explaining the alleged violations
with the proposed Settlement Agreement. A copy of this
explanatory letter. is attached hereto as Exhibit B.

29. On May 15, 2007, I spoke with Barbara Lewis to explain
the terms of the proposed settlement. During this conversation,
.Barbara Lewis requested deletion of the civil penalty requirement

from the proposed agreement.

30. Barbara Lewis telephoned nie on at least one other
occasion in late’May and again requested relief from the civil

penalty requirement in the proposed settlement.

L B R o607
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31. On May 24, 2007, I joined my supervisor, Paul Van Cott,
Esg. on a teléconference call'withiJohn Greenthal, attorney for
ﬁixon Peabody LLP and cqqgsgi fﬁf Lewia Family Farm, Inc. - During
‘thie conversation, Mr. éréenthal requested a reduction in the
civil penalty amount or a suspensioﬁ'of the civil penalty pending
compiiance with the permitting process and requirements.

32, On June 1, 2007, Douglas Miller and I met with Barbara
Lewis and David Cook, attorney for Nixon Peabbdy LL? aﬁd counsel
for lLewis Family Farm, Inc.

33. During the meeting on June 1, 2007, Mr. Miller and I
inférmed.Barbara Lewis and David Cook that staff was prepared to
review the single family dwellings through the Agency’s after-
the-fact permit review process, provided that the Lewis Farm
agree to pay a $10,000 ciﬁﬁl penhity or contribute a comparable
amount of money toward an appropriate environmental benefit
project. We informed Barbara Lewis and her counsel that staff
allows for after-the-fact permitting as an option during
"gettlement negotiat;ons only where staff in the Agency's
permitting division has advised that the project at issue may be
approvable. While Mr. Miller and I stated in this meeting that
it appeared the dwellinge would likely be approved in their
current locationa if an.after-the~fact permit application were
submitted'pﬁrsuant to the proposed:Settlement Agreement, we hever

guaranteed the results of the permitting process or indicated
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that environmentally pfotectiVE~conditiona would not be imposed
if the houses were approved.

34, On June 15, 2007, I received a lettexr from David Coock
reéuesting the issuance of a permit without a civil penalty. A
copy of fhis letter is attached hereto as Exhibit C.

35. On Juné 18, 2007, I agaénqspoke with David Cook, Who
requested that the Agency allow the homes to be installed before
June 30, 2007, provided that the Farm place $10,000 into an
eacrow account, - where the money éould be held pending resolution
of the enforcement matter.

36. On June 19, 2007, I informed David Cook that the
Agencyﬁ settlement proposal remaiped unchanged, i.e., that Lewis
Family Farms, Inc. would need to obtain an after-the-fact permit
from the Agency prior to constructing the houses and pay a
penalty of $10,000 for the violationa.

37. On June 20, 2007, the Agency received a letter from
Mark McKenna, Project Manager for the farm housing project. In
this letter, Mr. McKenna takes “full responsibility for the
project® and any related violations. A copy of this letter is
attached hereto as Exhibit D.

38. On June 27, 2007, the Agency's Counsel feceived a call
from Ronald Jackson, Sup%fvisbr fof the Town of'Esaex, stating
that construction work had recommenced on the new housing sites.

See, Affidavit of Jcohn Banta.

10
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39. As of the date of thia'affirmation} the violations
%1leged by Agency staff against Lewis Family Farms, Inc. have not
been adminigtratively réaélvéd Sy:settlement or otherwige,
Abgent resolution of thélaileged violations by settlement, Agency
staff would normally commence a formal administrative enforcement
proceeding pursuant to 9 NYCRR Part 581 to cbtain a determination
from the Agency’ Enforcement Committee regarding the alleged
violations, appropriate reliéf and civil penalties.

Dated: "'July.20, 2007
Ray Brook, New York

REYNCOLDS

11
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' REYNOLDS AFFIRMATION

TABLE OF EXHIBITS
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EXHIBIT "A" TO REYNOLDS AFFIRMATION
{(Proposed Settlement Agreement)
pp. 75-80
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In the matter of the apparent .
violations of § 809(2) (a} of
the Adirondack Park Agency Act’

. and 9.NYCRR § 577 by:

SETTLEMENT AGREEMENT
LEWIS FAMILY FARM, INC. _Agency File #E2007-041

Respondent, on lands situated in -

the Town of Essex, 'Essex County

(Tax Map- Parcel 49,3-2-27) .
LUA; Rescurce Management/Hamlet/Rural Use

ﬁursuantjﬁo Section 809 (2) (a) of the Adirondack Park Agency
Act, a permit is required from the Adirondack Park Agency
prior to the construction of any single family dwelling on

-Resource Managemwent lands in the Adirondack Park.

Purguant to Section B09(2) (a) of the Adirondack Park Agency
Act, a permit is required from the Adirondack Park Agency
pribr to the undertaking of any subdivision of Resource'
Management lands- in the Adirondack Park.

Pursuant to Section 577 of Adirondack Park Agency ‘
regulations, a permit is required from thie Adirondack Park
Agency prior to the construction of a single family -
dwelling on Resource. Management lands within any de&ignated
recreational river area in the Adirondack Park..

Pursuant to Section 577 of Adirondack Park Agency
regulations, a permit is required from the Adirondack Park
Agency prior to -the undertaking of any.subdivision of
Resource Management lands within any designated.
recreational river area in the Adirondack Park.

Agency investigation reveals that Respondent has undertaken
the construction of two post-1973 single family dwellings
on Tax Map Parcel 48.3-2-27 (“Lot 277). These dwellings
are located immediately te the north and. east of the
intersection of Whallons Bay Road and Christian Road on the
subject property. No permit was obtained from the Agency
prior-to the undertaking of the comstruction of theme kwo ]
single family dwellings. .

RODD7V6
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Agency investigation reveals that'Respopdent has undertaker
a subdivision into sites of the subject property pursuant
te the construction of the two post-1973 single family
dwellings described in Paragraph 5 above, as well as the
conatruction of a third, proposed replacement single family
dwelling also located immediately to the north and east of
the intersection of Whallons Bay Road and Christian Road. .

No permit was cbtained from the Agency prior to thé }
undertaking of thig subdivision into sites of the subject

) property.

Lot 27 is an approximately 1,111.12 acre parcel- that

contains Rescurce Management, Hamlet, and Rural Use lands
and. is partially located within the designated Boquet River .
Recreational River Aréa, The three post-1573 amingle family
dwellings described in Paragrdphs 5 and 6 above .are located
on the Resource Management portion of Lot 27 and within the

designated Recreational River Area.

Respondent is the current owner of Lot 27, as described in
a deed recorded in Book 1023, Page 35, in the Esgex County
Clerk'’s Office. - :
Respondent desires to resolve this matter by settlement and
agrees to be bound by the terms of this Settlement
Agreement as set forth below. .

THEREFORE, THE AGENCY AND RESPONDENT AGREE AS FOLLOWS:

By June 15, 2007, Hespondent shall submit’ an after-the-fact
permit application to the Agency for the construction of

the three post-1973 single: family dwellings described

above. Respondent shall cobpefate in responding to any
Agency request for information related to this after-the-
fact permit application within 30 days unless otherwige
agreed to by the Agency and Respondent. . Résponderit shall

-have the rights of administrative appeal and judicial

applicants, except that Respondent shall not challenge
Agency jurisdiction, and Respondent waives the statutory

review and all other .rights established by law for project

deadlines for Adency determinations on a complete

application &nd a final determination. The Agency makes no -
repregentation herein as to the approvabllity of
Respondent'’s after-the-fact permit application.

RUUU7 S
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'ﬁy June 15, 2007, Respondent shall pay a civil penalty in

the amount of $10,000 to the State of New York in
resolution of the violations noted above.

In the event that Respondent faile to submit its after-the-
fact permit application or otherwise comply with the after-
the-fact permit process as set forth in Paxagraph 1 above,

Respondent shall- pay an additional civil penalty in the

améunt of $10,000 to the State of New York within 30 days

of written notification of such vielation by the Agency.

Payment.of all civil penalties shall be. tranemitted to the
Adirondack Park Agency, Attn: Doug Miller, Enforcement:
Officer.

Respondent, its successors and asaigns shall not undertake
any nevw land use or development on the subject property,

-including the construction of any new principal buildings

or the replacemnent of any pre-existing principal iildings,
without first obtaining an Agency permit, Yvariarnce, or non-
jurisdictional determination. Respondent’s ongoing

. construction of a single family dwelling located to the

south and east of the intersection of Clark Road and Cross
Road is hereby determined -to be non—jurladlctional
provided that the replacement structure is not in excess of

40 feet in height.as measured from the hlghest point of the

structure to the lower of either the original or finished
grade, as this structure replaces d pre-existing single
family dwelling that wae'located in the immediate vicinity
of thée dwelling currently under construction. Respondent
shall obtain an Agency permit before continuing the
replacement of this pre-existing single family dwelling if
the dwelllng under construction will be in excess of 40
feet in height.

ThlB settlement ie binding on Respondent and all present
and future owhers of the subject property. All deeds
conveying all or a portion of the lands subject to this

settlement - ahall contazn references to thlB Settlement.
Agreement. : 5__ .3 )

By June 15 2007, Réspondent shall file an o¥iginal copy of
this Settlement Agreement in the Essex County Clerk’s

Office in the same manner &s an Agency permit and shall
provide proof of such filing to the Agency.
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‘8. This matter shall be deemed to be finally resolved upon the
" full execution of this Settlement Agreement. ' ’

Dated: ., 2007
Ray Brock, New York o
.. . ADIROHDJ?CK PARK AGENCY

‘Paul Van Cott. . _
- ~ Enforcement Attorney
BTRATE OF NEW YORK ) : (LT T
i ) 881 r R 4 N
COURTY OF BSSEX )
om. this . . day of ., in the:year » befors ma, the undersigned, » Notkry
Fublic in sad for said-State perscnally appeared Paul Van Cott, personally known bo me.or proved
to me on the bawis of sstisfactory evidexide to b the individubls vhosé names are. subsoribsd to
" the within- instrumént and sckiicwladged.to we thet.they exccutwd the zame in their capacities, and .
that by.cheir sigemturés:;cn the instrusest, the individuals, or the ‘pierscn tpon behalf of which
the individusl scted, executed the fustrument, : ) . .

Nc;ﬁnry Public

: o ~—T0007?
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‘ AGREEMENT

Regpondent agrees to the terms set forth in this Settleme;nt
Agreément to resolve the matter of Adirondack Park Agency
File E2007-04%L.

By: AT i
Lewis Family Farm, Iné.
STATE OF )
i . ) BB:
COUNTY OF . )
Ca this ‘dny Of . in the year , before me, -the undersigned, a Notaxy
‘Publiec in snd for said State parscoally a;:pau'ed | » perscoally knoun to me

or prmmd to ma .on the Laxis of satisfactory ‘ewidence to be the :l.nd.iviﬁml wiose -hsmes are,
subsribed ko Eha within: instrisent and ‘ackuowledged to we that they axecited the same in their
uupici\:iu, ‘and that by their sigoatores on the instrumimt, the inﬂividua.lr. or the p.rm upon
"behalf of tﬂdc‘h the individual acted, dxeruted t.hd Anstroment.

Rotary Fubliac

May 11, 2007 Settlement Agreement

”

RUOUBL



EXHIBIT "B" TO REYNOLDS AFFIRMATION
(Reynolds Letter of 5/14/07)
pp. 81-83
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Adlrondack
parkagency

May 14, 2007

8. B aud Barbara Lawia
1212 Whallons Bay Rd.
. EBmex, NY 12536

RE: Enforcement File' EZ007-041
Tax Map Parcel 49.3-2-27

Dear Mr. and Mrs. Lewis-

Pleaae flnd enclosed proposed. settlement agreement intended to
resolve Agency Enforcement Fll&.EZGD? 041.

The’ £1rat set of vioclaticons addresded - _;his'aettlement.inwolve
two single family dwellings. that were rpcently constructed on
your property and.are not located in the immediate vicinity of
any pre-eéxistiig dwellings. Pursiuant tp sections 809{2) (a) and
. B10(2) (d) of the Adirondack Park Agency| Act, any new single
family dwelling in a Resource.Mansgément land use area requires
a permit from.the 2Agency. In addition,|a pérmit is required for -
the construction of" any single family dwelling on Resource '
Management lands in a deslgnated Recreakional River Area under
Bection 577 of tpe.Agengy's'Regulat;ons. These two dwellings
are therefore in violation of the Agency's laws because no
permit was sought or obtained for their| construction,

The enclosed settlement also’ addresses khree subdivision
violations assoclated with your propert « Section 802{63) of
the APA Act: defines a subdivisien as “any diviaion of land into
two ‘or ‘more lots, parcel or sites .. for the purpose of any form
of separate cwnership or occupancy, .and Sections B09{Z) (a) and’
810(1} (e) of the Act require a permit for any subdivision in a
Resource Management land use area. In addition, Section 577 of
Agency- Regulations requires a permit for the undertaking of any
subdiviaion of Resource Management lands in a desigmated
Recreational River Area. Accordlngly, because no permit was
sought or’ cbtaired for the'BUbd1v1slon created by the

P.O. Box 99 » NYS Route 86 » Ray Braok NY 12977 » 518 891-4050 » 518 891-3938 fax » www.state.ny.us .
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S.B. and Barbara'(-Wis f-\
May 14, 2007 )

Page 2 .

éonstruqtion of the two.dwellings described above, they are in
violation of the. Agency’s subdivigion laws. In addition, the
construction of & third, proposed replacément single family
dwelling constitutes a-subdivision viclation, ame .the -
corresponding.pre-existing structuré has not yet beeén removed
-from the property:.? . : :

The engloséd.settlemenﬁ proposes resolution of these violations
through review of the structures under the Agency’s. after-the-
fact permit process. . If the agreement. is acceptable to you,
please sign both copies before a notary public and return them
to me by June 8,-2007. .Paul Van Cott will then execute the
agreements on behalf of the Agency and send you ohne original for
filing in the Essex County Clerk’s Office..

'Pleasg.ﬁeel #iee to call me with any questions. I thank you for
.your anticipated cooperation in resolving this matter.

Sincerely,

Sarah Reynolda; Esq.
Assistant Enforcement Attorney

SHR:PVC:JLQ:mlr

Enclosure:; Proposed Settlement Agreement

! Bection 570.3{ah) (3} of Adirondack Park:agency regulations defines a

subdivipion inte eites as occurring *where one or mors new dielling(s) or
other principal building(s) is to be comatructed on a parcel already
containing ‘at least. one éxisting dwelling or other principal building, and
regardless of whether the exipting building is proposed:ts be removed after
completion of the new buildiing(s).~ Ir addition, Section 573.6(e) of Agency
regulations states that, where . an “existing dwelling will not be 'remgved
until after the new dwelling is -emplaced or constructed, an Agency permit is
required for the ‘subdivision into sites’ which wonld result if the.
subdivision is a class A or class B regional project as provided in Section
810 of the Adirondatk Park Agency Act.” Pursuant to Section 810(2) (d) of the
Adirondack Park Agemcy Act, the construction of a dgingle family dwelling in a
Resource Mapagement land use area conigtitutes a Class B regional project.

RUU0S3
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EXHIBIT "C" TO REYNOLDS AFFIRMATION
(Cook Letter of June 12, 2007)
pp. 84-87
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| _PNIXON PEABODY.,

ATTORNEYS AT LAW

Clinton Sguare
P.O. Box 31051
Rochester, New York 14603-1051
(585) 263-1000
Fax: (585) 263-1600

David L. Cook, Esq. -
Direct Diaf; {585)263-1381.
_E-Mail: @nixonpeabody.com

June 12, 2007

Sera Reynolds

. Adirondack Paik Agency
P.0. Box 99 NYS Rotite 86
Raybrook, New York 12977

Dear Ms. Reynolds:

Mrs. Lewxs and I appreciated the opportunity to meet with youand Mr, Milleron
June 1%, I fedl that it would be belpful to:provide you a briefsummary as you conisider the issues

that we discussed.

... TheLéwis family farmstead and home was purchased in 1972, following a Jong family
association with the-Adirondacks starting in 1951. The farm is a working farm and was
“incorporated in 1985 dnd has grown steadily in its inission to improve the land use methods and
the lives of those Wwhe livein its vicinity. The farm is now one of the largest organic farms in

New York, has become a showcasé for the Cornell coopérative extension, and tirough its
exampte, now has four neighboring farmers who have become organic as well, - -

The farm’s reputation has allowed for both U.S. and intérnational students and
apprentices to work for academic eredit in their agricultural progrimé and has been approached
by the goveinment.of Nepal to host four farmers from that'country in order to leam the methods

They will arrive in the autumn of 2007. ' a

of sustiinable, organic farming.

_ ‘The I.,ewis:Fan'lily Farm has exempla:ry. standards for their lands. They have provided
employment snd educafion to members of the community and are.a highly regarded organic farm .

in both the Jocal and distant agricultural and environmeatal communities. In all respects, the
Lewis Farnily Farm has enhanced and protected the environment, exactly the inisgion and charge
of the APA. '

‘As Mrs, Lewis indicated, cconomic viability is a necessity as it is for all agricultural
operations. Given the large capital investments that have gone into the making of this farm,
profitability is crucial for survival, The building of staff homes is one of the last projects to be
undeitaken and was to have been completed by early sumner.

. .t ., b i
106168112 :
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‘Sara Reynolds - ’
June 12,2007 .
Page 2

The housihg project that is the subject of the énforcement action presents an unusual
issue for thie agency-in that it requires an overlapping review of flic APA regulations as well as
 fhe laws and regulations-of the New Yoik State Departient of Aficuitore and Markets. The
rpose of the home building projectis o provide housing for farm employeés and stadent

~ interns from afar. Such activities arc protected by the Agricalture and Markets law'es essential
{o agiiculture in New York State. . ' ' ' T

. The Agriculture and Markets Law provides that it js New York State policy to encourage

farming to protéct agricultural lands-and bars the adininistration of laws that restrict agriculture,
There is a Jong liné of cases providing hiaf the denial of farm housing for fatm csmployees.is an.
. unressonable restriction ‘on famm operatitns, contrary to the Mew York Stife’Agriculthre and

. Markefs Law Section 305:2¢1)(a). R ) : .

The project manager is Mark McKering, the former farm manager and local resident. In
November ‘06 when:Mr. McKenfia obtained building permits from the town of Essex, he was .
told by the Code Enforcement Officer that he did not eed any further permits in as much as this

 was strictly a farm operation. Based on'the assurances of the Town of Essex and these -
represeritations, Mi. McKenna initieted nstiyction and did not contact APA. Only some time
later afier architectural, engincering and foundation work had been completed and house
modules purchaged, did the Code Enforcemetit Officer come to the project ahd inform
Mr. McKenna that perhaps he should contact the' APA in ofder to get a further permit. What
initisted this ection remaing-unclear. . * . - :

At that time, Mrs. Lewis.and Mr. McKenna voluntarily stopped construction and

contacted the APA with thie purposé of supplying the APA with whatever they needed to issue a

further pesmit. ‘They were then told this was not possible as the whole issue.now resided with

. e Enforcement Division, The disposition of this matter has now taken months. The project has

been on hold, up-front monies spent, tradesmen hired an then told to wait thus eompromising
their sctiedules, Further the project manager continues t0 be paid, Farm inferns have arrived and
are Tequired to live offssité in rented housing whichi may be soon'seld. Whiat was cleasly an
innocent mistake, if indeed it is & mistake, has been costly in excess of any fines congidéred and
threatens the intern program and thus the overall farm staffing plan for the coming months. The
cost of delay as well as legdl fees associated with responding will surely be in excess of the
proposed fines. : .

You ackriowledged at onr mecting that the issuance of the permit is not likely to be an
issue, Theu why is enforcement taking such a punitive stance? M is easy tq rectify failure to
obtain a permit; fill'out the forms and request a pexmit. The actions of Mrs. Lewis and Mr.
McKenna were not-deliberéte in the face of APA regulations they were thé sestilt of assurances
and représentations by the Code Esiforcement ‘Officer to the project mansager who 'was charged
with the permitting procéss.. There is no question that the failure to obtain a permit was a
complete irinocent mistake and was/nét the'action of Barbara Lewis, but the result of assurances
and repfesentations made by the Code Enforcement Officer to the Project Manager who was '

charged with the permitting process. '

10616811.2
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. Sara Reynolds
June 12,2007 ‘ i
Paged - : L -‘ "

_ It i for these reasons thet we request that you reconsider the issuance of the notice of

violation and instruct that the ‘permit be granted immediately so that the iousing inay be

cofripléted and Basbia Lewis my confinie with farm activities. Ta penalize this Farm over a

_ ‘permitting issue that may not ever be i its domait end control Jacks both therit and discretion.

- Bocanse the philosophies of both tié APA dnd the Eewis Eamily Far are aligried they shiould be
 partners in educating others to bé good itewards of the land rather than adversaries in litigation. .

. Wehgvebeenin contact with the Department of Agriculture and Markets and other
farming organizations that view the threatened. action'by the APA a5 4 restraint on farming _
operationy. It is certafnly not in anyone’s interest to prolong this matter 6r 10 litigate. It was for
fhiat redson we approached you for a meeting in an attempt to deal ‘with this issue quickly and
amicably to the'best interests of all. : :

We look forward to heaﬁng'ﬁ'om you soon’ so this project may move forward.
Sincerely,

David L. Cook
cc: Paul Van Cott '

f’ .-
N ‘I.' !
. 3 ..l.‘g i 4 .
TR :
106168112
L3R I - The ¢ om v rn e "~
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EXHIBIT "D" TO REYNOLDS AFFIRMATION
{McKenna Letter of June 19, 2007}
pp. 88-90
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June 19, 2007 L
' ADIP(" e RNGY
g Adtrondack Park Agcncy .
- Mark Sengenbergcr, Acting Ducctor . . 1 A
Paul Van Cott, Esq. o o g_'.‘a :

P.0. Box 9% NYS Route 86 -
Ray Brook,.NY 12977.

RF.:_ Lew:s Fam:ly Farm housmg for fann wnrkers

'Dear Mr.-Van Cott:

"am fully aware of the difficulties the Lewis Farm ly Farni and Barbara Lewis have

 encountered. with the APA in my aitempt'to construct hiousing for Le\ms Family Farm farm
employees.

Itismy hope that this letter will help you understand my role in 1he project and my
. commumcauuns with mumc;pal officials in The Town of Essex.

In October of 2006 shonly alter being hired by Barbara Lewis of Lewls Family Farm to
.be the Projet Manager for.the farm Housing project, I visited with David Lansing, the Code
- Enfoicement Officer for the Town of’ Esscg, 1 provided the Town of Essex with all of the
drawings and materiils necessary 10 obiain a building permit from The Town of Essex.- Mr.
- Lansmg advised me that because the project was for farm housing, 1 would not need an APA

permit;- Based on his, agsnrances and my cxpeﬂence I procccded with the pmjec( with full
authoniy from The Town of Essex. °

“The project involves modular homes constructed in Canada and lransported to New York

. for placement on foundations, We began construction of the foundations and shortly thereafier,

_ - and'¢ompleted this work by the end of November, At that time:. Mr. Lansmg drove out to the
-project to say, “Yon might want to call the APA, because you may need a permit.” So, | went
then and there with David Lansmg 10 his office at Town 11all, where I contacted a person chosen

by Mr. Lansingat the APA. That gentleman seemed to know, and ‘said that we néeded a pcrrmt
from APA before we could gel Town of Essex-approval.

I reported this to Barbara LeWIs, to whom I report and who is my sole contact on the
 project. We then worked to provide a full package of information to the APA so the appropriate
 permit could be obtained. ‘Throughiout that process we were advised thal there was nothing about
* he project that would prevent APA' approval, however, the permitting officer advised that

because of the dileged. violatior. he would not bc able 1o act on the permit unul the enforcement
division had completed a settlcment

. As the Project Managér with full authonty, and.with my experience in construction issues
" in.the Adirondack Parlc I take full responsibility for the project and feel that it is cornplete!y

A

- 106250210
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Adlrondack Park Agency Lo A C e
June 19, 2007 . )
Page 2

mappmpnate and heavy handed, for the APA to seck a S 10 000 fine from the Lewis Famlly Farm

on this.projecl. Frain experience, 1 '¢an assert that this project is of the l'ughest quﬂ‘hty gndin’

campliance with highest levels of quality ia construction and design. Inmy-yecars of ¢onstruction

© within'the Adirondack Park, 1 have seen. house after licuse, pro;ect after-project that is comipleted -
with no APA pcm'nmng, mcludmg my own home, and in soing cases, with.no municipal

permitting. Here is a high qualily project thal involves absol’ntely no environmental degradation,

which, by all accounts, would be fully appmved If there i8 & violation to be issued; T balieve it

should be to-ine, as the Prqlect Manager and ! take-full. rcsponsnbthty for that. Lstand ready.to

meet with you of ta diseuss in any Way, any aspect of this project and 1. ask that enforcement . :

against the Lewis Farm bé terminaled and & permit be issued so that they'may proceed as sdon as

possible with the pro;cct Th;s is. the fair way t6 proceed. Barbara Leww does not deserve this
treatmcnt : .

Smcerel . R , | -
- Mérk McK.cnm; :

DLCIhjk
cc: Sara Rcynolds

cc: Bob Soniers, Manager, Agncuhural Protection Unit. NYS Departmcnt of Agncultural and
Markets .

- cc: David §.: Cook, Nixon Peabody -

1ORZ3121.0
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AFFIDAVIT OF JOHN L. QUINN
SWORN TO JULY 23, 2007
(in support of motion to dismiss)
pp. 91-96

N RS

STATE OF NEW YORK SUPREME COURT

.BESSEX COUNTY

LEWIS FAMILY PARM, INC., APFIDAVIT
Plaintiff, Index No., 000498-07
R.J.I. No. 15-1-2007-0153
Ve :

NEW YORK STATE ADIRONDACK
PARE AGENCY,

Defandant.

JOBN L. QUII?Q‘. being duly swcécn, deposes and says:

1. I am an Environmental Program Specialist 3 with the
Adirondack Park Agency (the f'Agency“) and have been employed
by the Agency since 1980, I have an Agsociate's Degree 1n
Forestry and Bachelor's Degree in Environmental Studies.

2, As an Environmental Program Specialist, I am
responsible for thelrev'iew of proposed projects and variances
that are subject to thé'Agency‘s jurisdiction. I evaluate the
potential impacts that a proposed project or variance
application may have o;:1 adjoining land uses ar;d on the
resgources of the Adirondack Park. I conduct on-gite
investigations of the physical characteristice of a parcel,
consult with staff experts in soils, hydrology and biclogy,

and examine the nature and extent of land uses in the vic':i;nity

" R0O0091
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of the project or variance. I detérmine whether the project
information submitted by the permit applicant is "complete®
for the purpose of commencﬁng the Agency's formal review of the
project,

3. I am familiar with the Lewis Family Farm, Inc.
(“Lewis Farm") proposal for qéw aiﬁgle family dwellings on
its property based on mf work with the Agency, conversations
with staff and Barbara Lewig, and baagd on wy review of .
information con£ained in the files of the Agency. I submit
this affidavit in support of the Agency’s Motion to Dismiss
this matter;

4, I was assigned to review Agency Pre-application File
A2007-43, a partial pg%mit application submitted by Barbara
A. and 35.B. Lewis thrdugh Mark McKenna, who was acting as
their duthorized representative. This partial application was
received by the Agency on Margh 14, 2007, and requested a
permif for the construc#ion éf three singlelfaﬁily dwellings
in a Rescurce Management land use area on é property owned by
the Lewis Farm, which is located in the Town of Essex, Essex
County. A copy of the partial application is attached hereto
as Exhibit A.

5. On or about March 15, 2007, Mark E. Sengenberger,

Deputy Director of'Regﬁlatory Programe for the Agency sent

— ’ : GER
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Mr. and Mrs. Lewis and Mr. McKenna a “Notice of Incomplete
Permit Application Receipt of Partial Application,” which
advised the applicants that, while. their proposal congtituted
a major .project, they haﬁ’suﬁmitted only a Minor Project
Permit Application; The 1e§ter also noted thaé the Agency
could not determine the application to be complete without .
more information from the applicants. The‘letter atated that,
vhecause this application ig not in the form and manner
required by the Agency, it is incomplete and is not accepted
for review. Be adviséd that ' initial proeesaing of your
application cannot begin, énd the project review period
established by law will not start until the Agency has
received all of the_requi;ed information.” A cop} of this
Notice of Incomplete Permit Appiic;tion letter 'ig attached
hereto as E#hibit B.

6. cn ﬁarch 19, 2007, Barbara Lewis called me at the.
Agency to discuss Mr. Sengenberger’s letter. During this
conversation, she informed me that the proposed project
actually involved the constfuctioﬁ of four new gingle family
dwellings. She informed me that three of these dwellings were
to be located at the intersection of Whallons Bay Road and
Christian. Road, with the fourth to be }ocated at\the

intersection of Whallons Bay Road and Clark Road. She also

LA
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informed me during this conversation thét foundations and
Beptic systems had already been_inqtalled for these dwellings
and that delivery of modular homes to.be placed on the
foundations was expected later in the week. I statéd in
.response that installing the foundations and septic systems
constituted undertaking of the'project. Therefore, because
the Lewig Farm had not yet obtained a permit from the Agency,
a violation of law had apparently occurred. T advised Mrs.
Lewis not to place the homes on the found;tions, ag this would
constituté a further undertaking of the project, and that X .
would be referring the watter to the Agency’s enforcement
divieion. |

7. .On or about March 20, 2007, I ag%in spoke with
Barbara Lewia, who clarified that 1,500 gallon septic tanks
had been installed for each of the tﬁree foundations located
at the intersection of.Whalloné Bay Road and Christian Roéd.
Mra. Lewis suggested that, in grdgr to hasten review of the
project, she would be willing to wait approximately six wmonths
before completing construction of two of the three dwellings
for which foundations had been established at the intersection
of Whallbns Bay Road ;nq Chrigtian Road. I informed her that
constructing the houses'in this m;nner might‘constitute

segmentation of the overall project and again stated that I

RO0094



would be forwarding the matter to the Agency’s enforéemen;
division for resclution. ‘I -also advised Mrs. Lewis that the
Agency'’s former Executive Difector Richard Lefebvre, Counsel
John Banta, and Deputy Director of Regulatory Programs
Division Mark Sengenberger had previously visited the Lewis
Parm, where they had told hexr husband, Sandy Lewis, that a
permit would #e required for any new single family dwelling in
a Resourge Management area‘of the propertf. Mrs. Lewis then -
inférmed me that she hag halted delivery of the modular homes
pursuant to our conversation of the day before.

8. O March 20, 2007, I.submitted a Potential Violation
HReport.to the Agency’'s enforceméntlprogram, in which I
gummarized the potential violatioﬁs as I understood them based
on the information received to that point. A copy‘bf this

Potential Violation'Report igs attached hereto-as Exhibit C.

Sworn to before me this 25
day of July, ,2007.

| Dachitts (Omnndh)

gbtary Public

 J. FRECHETTE
T
) 14709
Commiethe aiios Adg. £3, 20 08
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EXHIBIT "A" TO QUINN AFFIDAVIT
(Partial Permit Application)
pp. 97-109

ITA

ROG0GT



o o (..\ . CATION-
FOR RO ]
- | ' JECT PERMIT

- " OO

Adlrondack
parkagency

P.0. Box 99+ Ray Brook, New York 12977
. (518) 891-4050 Fax (518) 891-3938

‘Divisiens of Regulatory Programs

| ADIRONDACK PARK AGENCY
Sectiowand complete all
applicable Attackments. Type or print clearly in ink, - If you need assistante answering the qiiestions;
please refer to the “Applicants Handbaok - Minor Pm;ec: -Permit”ar. call the Agency at the above
telephone mumber. Mail your application end requiréd attatknients to the Agency at the above address.
\Asrqﬂ'pmonwzﬂcaﬂthepmjeaspomarm mangeamewu .

Instructions: Please answer all of the qajhcable questions in each numbered

mAdirandackPmAgquct provides ﬂw the time period for the review of this project witl not .
begin 1o rurn untll the Agency deterwiines zkdﬂ!u qplir:mn is comsplete. Al spplicable attachments
_ mustbe incinded with the application, uﬁc-ppnuﬁonmnuuwummpmm

review and review time periods will not mlmm The proposed. _projecrnmy Hot be uridertaken uﬁtz?
a permit has been issuéd by the Agency.

The ;!gmcy may request pertinent a addmoml i:g‘brman during the course of i m review regarding the
application based on the specific scope and éxtent of your proposed project and the existing site
conditions found at the project site.

1. ProfectSpontorfd* | 2. Current Propefty Lundowner(s)
. © {All named on the current deed of record)

Nme(a)ﬁa_aln&&_ﬁ‘_mmﬁ_ ,

BB LPaan % - " 8" Checkif same as project sponsar(s)
Mailing Address: - I SV Name(s): '

i B - it o .
s L l . .. - e .“.. . . .
. ~  Mniling Address:
Telephone (Daytime
S LS 41(: 3 H?—aé )
EAX Telephome (Daytime):
" 9e%-7912
' : FAX:

* The project sponsur is any person hmng a spemﬁc legal interest in property who makes apphcatlon to
the Agency for the review of 2 project proposed on sach property. Documentauon demonstmtmg such
legalmmeﬂmustbeprcmdedsuch s acumtdeed or purchese contract.

Page 1 of 12
Wiiaor Prajact Peewut Apgiimoen '
Mapaly 2005 -
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. 3. An._t_gm Contact Person :

m} .Idomtchoosewhneanmﬂmﬁmd.conmtbmon.

Ifyou, the pro;ect sponsor, choose to have ynur real estate agent, lawyer, surveyor, engiieer, contractor,
- or anothu' perdon act oo yoirr behalf befors the Agéncy, please complete the t‘ollowmg mﬂmnzauon

I hereby suthorize: (namz)_J._gJA ML_ L<-¢-\a.u~.7 y -

Mmgmatm:' AAN B S (aﬂn—t.L : G:fu,e-k-aw. VAN | (236
— C&Aag_,ﬂ._!r*lh- -] N*" __LH\_—‘i.a\;L_ |
Telcphonc(Dayhme) ?aﬁ-ﬂga- 2[5 5 FAX. CE‘-! élﬁ_ f@i “, %_1

to act s xy agent in all mutters relating to MSpmnapphmnnbefmthcAdmndmkPnkAgency 1
acknowledge Mﬂmng&dmghpermnapphmawﬂlbﬂhmughmy aufhorized contact
‘person. 1understand that T am ultingately responisible for the accuracy of tie information cénuined i

thispmtapphuuonandforcnmphance w:thaﬂtermsandcond:ﬁom ofanyp:rm:ssucdtomeby
thnhgancy

4. w(i.e. ;lngle famlly dwdlhg, mobile kome, two-lot subdivision)

Pape 2 0f 12
March 2068
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5.  EropertySite E ' :
Town: 6& 5 e_zé e TaxMap ber(myonrnxlnll)

Sectiond B Parcel R 7] arod
Wata-body:'
(check the one that appﬁes)
x/ owner 0 lessee -0 Contract vendee
_developer o option holder G - Other

Aftach and label, as ATTACBMENT A, 2 complete copy of the enrrest recorded deed(s) for
the projeztslte. If you have an executéd eontrict or. agfument to puréhase or lease the
* property, pleise provide & copy of refevant portions mamqsun‘in nrder to estabiish

yom-legllln%erutilthpﬁuet.
7. PriorAgency Contict : w’dmlé.w,ﬁ
a - Humﬂcbmmypmmdismommﬂ:Agemmﬂ’mgndmg rpro_)ents:tc
or anyAgmcym:Emledﬂ:epmJectm? .
' No
Q Yes.sh.ﬁpmmsname..
Datt of Conitact:

b, Has the project sitc boen. the subject of 2 past Agency action Le., project apphmtxon, vanance.
) Jmudxcnbnalmqnny enforcement case or wetlarid flagging)?

No o Yes . ' Do not know
. Iﬂ:nown. provide the following number and date: '

Past Project Permit or Variance Nnmbe::
Jurisdictional Inguiry Number:

Enforcemiént Cage Number:
Wetland Boundary Flagging ;

8  ProjestSeMitiry | B ‘/’“’e_ cmm%k%lﬁ?'
acres

a.  ‘Whatis the corrent acreage of the project site? EF EAGE _"'_‘|

b. - memeumepmofa!mgetmcehsonkyzz 1973, mctuﬂngpamelsonthe osite
sides of public roads? . P
O  Yes S r No
_ ' Page 3 of 12
Misar Project Merwul Appliosison
Mook 2005
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c.

O

~

1f yés, what was the acreage ot‘aﬂcunnectedlsndsowned'byﬁeMayZZ 1973 landuwner tven
. if the parcels had different desds and/or tax map nimchers? .

B

What in ﬂmcmntamageofallmmmdhndsowmdbythecmmmhndowner ‘even if the
- parcels, haved:&‘umtdaednndfwh:m;pnmbusandmﬁhrmthmthcpmectsm

1268 vy

Acres Ea-r/.ud;l

mw\,,.u_%.g;m v \shd

Hasmypomonofﬂwmmlmuguouslmdholdmngnmm&b as it existed ! ] \
on May 22, 1973 been'sold; giftéd dr otkierwise subdivided: or developed since '
that date? va:d:ammendeedhswrysoﬁmﬂmhuto@yofmm&r of
ownérshxpofﬂmpmpmycm&cmdﬂy!mdmstood.

Z° Mo

O  Yes Ifyes,p!usehs:ﬂmlutsmpar:elsconveyedﬁ-omtheonpml
pparce] and the size of each msqunrefectoracres {Ute a sepamate 8-

R ll"pnpwxfn@aséuy}

LotNmbu‘(ﬁ'om Pate of Conveyange
mmtmmp) .

Lat Size

_(tq. & oracres) -

Was Conveyance by

Giﬁqrs'.alz? R

A.ttacl: and hbel. i A'I'I'ACHMEN‘I‘ B,a cnmpleu copy.of all ucorded
deeds (ot just abetracts) for the project sité back through and igcluting

© May 22,1973 Make » notation on the bottoss 6Féach

current tax map namber(s) gowithuch deed.

deed, indmltm; what

Attachand label, s A‘I“‘I‘ACHMENI‘ C, a full scale copy of 2 survey map,
the current réal county property tax map, or s topogiaphie- quadiangle map
duﬂyslomﬂg&epmpﬂtyboums of the project site and any tax
panelorktltlt'theproject:itemplrtofun May 22, 1973,

Are there stractares (buildmg) on the total contlguous landho!dmg now owned

by the present landownet"

’!.. 'n 3 I’ . l Ii 0 )
Mareh 3005 :
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A1 . . T .
. Ll
L \ . .
H . . .
- ) -’.' i1 :

g No (Goto éeeﬁhl 9, Historic Preservation Resources) .
0 . Yes (Piease provxdcthemformahonhelow Attach additional sheets if

9‘

10.

neccssury)
Nimber | Dateof | Si(Sq.Festof [Height | TypefUse (e.g. dwelling, garage,
' .| Constraction Footprint) {feet)- beord, shed)
,
3
4
£ Descﬁheuyoﬁasﬁucﬁnuwhch&mudonthamasof&gustl 1973 which have

mnaebemmovedordesmed.hcludathedateﬂntﬂ:emmwasmvedordmyed

murc

Iitheprejeetm or-ldjmtpmperty has anymjarbuﬂdhgs(mg.,hua, barns;

_mmunﬂbnﬁhp)ﬁnmmnﬂﬁﬂmmmmwu

ATTACEMENT D), séparate sheets of 81727 X 11% paper with labelea photographs of each
such buftding, The photos must hipve becix taken within the last two years and should shiov -

- all sides of the building(s) and the setting sroind these ‘bulldingk. Show wheke the photor

were taken iz Jocator ninp. . Ihnyhﬁhrknm:ﬁmwiﬂ be remioved; relocated,
reeomctul of signiticantiy aitered, p!ﬁse provide detidled plans, -

?ﬂm project: mvolve the' pmposed subdivision of 1and into two lets or sites?

Ifyes.promdethes;zcofthnpm!m. scTes or ___ square feet,

mdmdzmthssmofthetwopmposedlonnrm(thmmlmadd@tothep&entlot
BCTCRgE). .

" Lot#l: ____ ‘acreg or square feed

Lot#z: ___acresaor squarefeet '

 Page Sof 12
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Descn'beandpzmdeasAmhmentE anycm‘rentdeedresmcuonsormemem associated with .
the property.

Attach a3 Attachment F, thedmftdgcdlmguage if the project sponsor is Bubdmdmg tand and
-wifl deed-restrict the los as non-building lots, orxfanyotherdeedrcstncuons or cagements are
‘proposed.
b & Py ' o
thepmpctsxtecenmnmympbleshorelme?
? : No (Ifnn,gomSecﬁonﬁ._Weﬂnds)

0 Yes. Namgofwaterbody: -
Length of shoreline of tha parent property (as it wmds audmms)

feet

Ismypmtunofthe shnrelmmmﬂy bungusedorproposedforusebyo‘mersfor deeded or
mmmdmmthembody?
o No -

n] Yes. Please damibe the shoreline access pucels and number oﬂots ha\rmg
access and date acceds was granted: _

Will any vegetation be cut within 35 feet of a lake, pond, nverorsu'emorwifhm 180 feet ofa,
designated NYS Wild, Scenic of Recreational Rrver"
a No

a Yes. 'Husedum'betypa,amummdlomHonofvegetanontoberemwed.

- Extept] t'or docks and boathouses, what is: the honzumxl distance from the existing closest

strileturé greater than 100 squaufeetm size, including attached decks and porches, to the mean
hxghwntetmark" feet_

Foxcept for. decks and boathouses, what is the closést horizonital dittance from any proposed new

or expanded building gmmcr than 100 square feet-in size, mcludmg attachéd decks and porches to
the mean: high water rmark? feet

If the project involves a subd:vmou, what is the width of the smaﬂest proposed lot at the
shorehne (as it winds and turns)? C feet .

Is the project site subject to ﬂoodmg or within 2 federally demgnated floodplain?
g No

g Yes

e o Page 6 of 12
M T o :
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13. Wetlands .
a  Are there any wctl'énd% on the project site?

a No  (Hno, go to the Sectlon 14, On-Site Individual Wa:tewatu'

£ Treatment System)
. Yes )
) Do not know

b. 'W‘ﬂlnnyofthammnuhswdbelwbepmposedandocmmthmthe ,
‘ bomdm:sof&ﬁtshwaﬁerwﬂlmd" oo _

. { No
Yes {check all that apply):

) Ncw!mdmmddevehpmmt,mchdmgdmeway boathouse,

Subdivision of laad involving weﬁmds
Dmmmg;dredgmg;exmvmmvmgsoﬂ,put,mmhmd.
shellsergravel © ' 7
Dumpmgorﬁlhngmthmﬂ.atoue,md,mvel.mud.mbbmhm-
fil} of any kind
ErechngMu.hﬁldmgmadsor@vmys,dnvmgpﬂmgs or
placing asy other chstructions
Clmcuthngofmethantheeampmv:dennmberofacms

0o oD o aBp

c. any of the mumumdbelowproposedwhﬁhcr or not waﬂnn awcﬁand'?
Yes {check any that apply).

) a Any fotm:nt'pollmnn, including discharpe ofsewage effiuent ar

sﬂ:arhqmdwm;ntuorso astodrnmmto a wetland (describe):

. B Any o’du:r ar.umywhmhmpicts this wetland, inchnding :hvmmn
‘ ofmﬁcewmbmnﬁmdrmagethnadvmdyaﬁemmem

hydrological regrime, or substintially increases erosian or siltation
or sedimentation into the wetland

(describe) -

Page 7of 12
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PR ] - -

14,

Marek 2005

0 No o '
If the propoud pmject will l!tu' ordisturb wetizuds, attach a3
ATTACHMENT G xn explanation-of the steps taken to aveid thé wetlands in

ymdeﬂpotlhtmiﬂﬂ nl‘tomhmhetﬁelmpncﬂotheu and & wetlnods
ﬂ@nﬂu]ﬂllilrequired. .

Wastewnter Trea ent S

Will a new or replacement onmmmtermhnmtsyst&mhemuﬂedas
partufﬂlepmject?

a3 No (gomSeeﬁanlssmerhnan)
Yes

va:dethennmb&ufbedromformhmdence (‘fnotkmwn, design forfonr
bedrooms):

Has a deep-bole wstpltbe:ndng onthcpro;ect site at the Iocatmnso -.:5

proposed on-site wastewater treatment systems?

El%. No (thmwillneedtobedonefonmleteapphcahon)

D:dthedwpmﬂmumeﬂhishsmﬂ . bedrock or impermeable
soxlsmﬁmﬂmﬂuoﬁhsmﬁngmde"

G Lol /9 / AT

If no, attach a3 A‘I'I'ACHMENT H, llet:lledphlu for the pmpoud
conventional wastewater treatment systesn(s) that ave prepared by »
coutiactor expmmced i inmll!ng such’ syltem and showxta

- iikibmam:

‘soila tutptlocahol ;nd data ) '

percolation test hole location axid results for each lot tﬂ:en

within the propoml almrpﬁon ares(s)

details o design of the system {application rate and nuraber of

bedrooms)

size and type of wptll: tank

pmnping station (if necessary)

distribution box .

wil absorptor system

e

|UONpPA P

1-

Page 8of 12
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15,

March 2005

oS A
'!_'Yes.

If yes, attach uATl‘ACEMENT I, dttaned plans prepared in

aceardnncewiththeuueys“l\ﬁnimmmsqnhmenufor

: sring Plans for, On-slte Wassewater Treatment Systems.” for

WWMwnﬁwmwle :

wistewster restment systera(s). The plais st be prepared by an

enginees Beensed i the State of New Yoik and’ show at a'mimmnm
soils tast plt locatiod and dats

wuﬁﬂbiwhdelwﬁmandruﬂlsuhlwiﬁkme

pnpuedihntplionaru(s)

dehihundulinottkemum(appﬁcaﬁonm and number of
bedrooins, efc.) - -

sizeand type of septictank

piam mmmnewury}

dlstribnition box

soilabmﬂunmtem

Emnummim afm e:usungwastewauru'eamntsystem is pmposed. indicate
the type, materiek; capacity (size), age and finctional condition'of esch :
wmpomntofthcsyltem(sepnchnk. d:suihtmunhox.lmhhnes,ctc)

o

mmpp P

’ ) g,

1
1

Attach ay A'ITACBIENI‘ J, a SITE PLAN MAP or SIJBBIVIBION PLAT

clearly labeled with the map scale, north drrow, datcatmpunhon sind
eotpreparer

Ifﬂlamectspommsmnonn,lencqrgﬁthelotswbe subdivided us
biilding lots, then building envelopes must be-shiwn on th site plan.. The
Agencymuathowmadmmﬂmthepmpusedhﬂ are physically capable of
bemgd:velopeduhnndingloupnortoappmvmgﬂwwbdw&mn. (A funire
purchiser of a Iot can: ipply to the Agency for a perdsit smendment if they want to
cunmnmahmﬂ:atwd:ﬂ'mﬁumﬂnupmedbmldmg Iocation.)

Draw the map tn 8 seale of 1 inch eqoals fifty feet (17 = 50'). Show the entire
project site. For hrger pireels, show the entire property at 2 smaller séule,
ay 17 = 200 or 1" = 400" and show the drea of deveJopment at 1" = 50".
Show and Yabel, as appBesble, the fuDowibg:

i allexisting. pmperty boandiry lmu and pmposed lot lines, including
" dimensions.of exchline, the acreage of each lot, any. existing or
pnpoudr}ghﬁ-om:muruumh and abel ds Lot #1 snd Lot #2,
as appropriate;

4
f .

| Page9of 12
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16.

A | S
b.  all existing badies of water, including the water body name and the
. mead high water mark for any pavigable stream, river, pond, lake or
* imtermittent streams;
all mapped or delineated wetlarid hnundarm,
l!leﬂnﬂlgmdpmpoudmmrﬁ(e.g., s:nglefumly dwellings,
mobile homes, sheds, signs, fences, docks, decks, bosthouses),
indiding location, size, use, and sethicks from all roids, water
bodies, property lines and lot Lines for each lot created as 2 hu]!ding .
log
e all existing and prupoud paved and unpavedn:ds, driveways znd
. arkmg are., including loéationy, dunemimu, and construetion
L all existiog and. propoud public uﬂlltiu denoting whether overhead
" orunderground;
g all existing on:site wastewater trutment systelm and water supplies;-
h. ‘all ex!lﬂng vegetstive cover types (e.g., ficlds, woodlands, shrub areas,
d hm) Y
. . ‘all exisfinig arena of steep slapes (gruter than 15%);
i« all existing arcas of bedrock at.or near the surface;
k. all temporary and pmmhznt erosion comtrol and stormwater. .
- wmmmm«,muu,mhmmmm
and sediment baiing; -
L the proposéd limijts of planned vegetstive clurmg (cnmplymg with
" minimum shoreline cutting restrictions); ‘
m.  Iand use aves bagndarics as thown-on the Official Adirondack Park
‘LnMUundDevdopanuMupudmofme in each land
use ares;

o local tow}l 20ning desipnation boundaiies and required tawn
sethacke;

o

ailpmpmed landscape plantings, including plant name and eize; and
all praposed individual on-site water supply snd/or indtvidust
wastewster treatmnent system locations (the plan must show all

_ components of each p of-site Individusl wastewiter trentment
systema and 2 100% rq: ent aru),

Qo all proptuad exterior lighting fixtures, including height, fixture type

. and wattsge,

W_lsa;

w9

Ifyou mpropomg conmcuon of p single famlly dwellmg,gucstcoﬂage,
bosithodas; dock or accessory structure, attach is Attaediient K scaled floor
plans and elevations of the proposed structures’and label dimensions; materials
and colors. Include all proposed decks, parclies and walkwm

Maximnm height of strucmres?

(lowest point of ensung adjoining
- grade to highest point of structure) : )

Page IDo0f£12

March 3603 .
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17. Other M views o N
2 Have you cunta#ted the municipality?

. . '
-

| Yl’ _' ) R om ;-; [ {
Q No Coe T
Attach a5 A’ITAGEMENT La eopy btthe :ouﬁleﬁd Locxd Goien‘uﬁént Notice furm.

Attsch ny A'ITAMNT M a copy of lll mgnﬁ:lpil dactiments thnmg that the project

bas eex.or will Béspproved (eg. ‘férmits, Jetters of approval; meemxg minutes) if approval
is reqmred from the locs) gwment.

b. Haveyou cunmcted any of the t‘olluwmg New York State or fedﬂal agenciss concerning this
dsvclopment ;j:oposal" e :

_ AGENCY' YES 'DA'.rE' CONTAC’I’PERSON&

PHONE #, if known

N_x"-.g M of Health
NYS Demﬁmm ut“rnnspomuan

1 NYS Office of Parks, Rec. & Historic
| U.8: Army Corps of Engineers
Other ijtptnﬁid C)FEEJEESLSQﬁfH' : ’ - 'T:>ﬁ;;g; fra, ¢~.: 1. c
Pt

. l:b.w .LLMG. :
AthchasA’l'l‘ACﬂMENTN,wpmofallpemhs,apprwahordetmhluﬂonsrecu ' aﬁt ean

M_ﬁ R 8

from the above agenties.

s B et Arp Page 11 of 12
Marck 2009 '
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1'&-.!.!! . : E‘..-.!

I HAVEJ.'EREBNALLY mnmn AND AM lwvm:tm WITH THE mronmmom sunm'rrm INTHIS
APPLICATION; NCLUDINGALL uucrmzws. AND I AFFIRM 'rms nmemnoﬁ TO BE TRUE,
mr.m. )

Acmwmm

'Imwmmmmmmmcxrmmmmmswmsrmmm
- : b HEREIN EOR T rwnrmnﬂmc SUCH
D T IONt o T DIV RECESARY. AT
riaid T -
: mrﬂ:smﬂmmmrﬁnﬂmﬁcrm - W TTH FRIOR, NETICE

'2.-1:-; —a27)

Baie
: Signamre(:) of all LGdovmer(s) from current deed of record:
ke foy &l :
. ; 2o 1S~ )

‘ . . . Date )
. Slmture ofal! Prq)ectSpoi "h ( tl'nnt the landowners)

Réquired for 2D spplicitions)

-s:gmm of Authorized Contact Berson: T Date

(Requlred H‘dmgﬁauﬂ ] Seeﬂon 3 of this app!icahun}

Mot P e Avatis Page 12 of 12
aech 3065 . — : ’

TATAL P.17
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EXHIBIT "B” TO QUINN AFFIDAVIT
{Notice of Incomplete Permit Application}
pp. 110-114

- .-
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Adirondack e 2
park‘_agency ' :

March 15, 2007
A2007-43

- Projoct Sponaor- Authorized Representative:

I} Baxrbara A. and 5.8, Lewis , Mark McEenna
1212 Whallons Bay Rd. ' Middle Rd.
Easex, NY 12936 Millshore, WY 12596

Re: apglxcatiun for Subdrv;n;on into s;tes and Construetion of
;Th:ea Bingle Family Dwellihgs
‘Whallons Bay Road
Town of Essex, Bssex County '
Tax, Kap ub.. Secuion. '49.3 Block: 2 Parcel: 27

Dear M;. and Mrs. Lewis and Mr. McKenna:

On Maxch 14, 2007, the Adirondack Park Agency received a Minor
Project Pexinit Application frxom you; however, the project
propoged ig a major project as it creates a subdivision into
sites for the construction of three single family dwellings in a
Resource- Management land use area. Therefore, please conplete
and submit the attached General Information Request . (GIR)

. application form and Application for 3 To 15 Lot Subdivisioas

+  Supplemental Information Request (SIR) with all required
attachments. ©Please note that signatures of all landowners
listed on the deed, including documentation that the signatories
are anthorized to sign on behalf of Lewis Fam;l? Farmg, Ing., as
well as the signature of the. authorized representative, are
required to be submitted with the application. A copy of the
current deed 'is required to be included in the application.

Also note that the site plan is required to show the location of
all proposed dripking water wells and wastewater treatment

systems, as well as 100% replacement dreas for the wastewater
treatment systems.

It is unclear where the houses are propésed to be located. . The

gite plan and the on-site wastewatexr traatment system plan show
different locations.

P.O..lBt'u 99 » NYS Rouw 86 » Ray Brook, NY 12977 « 518 891-4050 » 5.8 89 1-3938 fax v WWW. STaTE. Y. 1S

R0O0111



Mark McKenna () : o ™

Barbara A. and 5. B. Lewxs

March 15, 2007

Page 2 Co : :
while your submission provided some lnformatlon regarding your
proposed project, it did not include all the information
required by the application forms. Because thig application is
not in the form and manner reguired by the Agency, it is
incomplete and is not accepted for review. - Be advised that
initial processing, of your appl;cation cannot begin, and the
project review period established by law will not start until
the hgency hag. received all of the: required information.

Be advised that there may he other information pertinent teo your
‘particular project whith.is reéquired for a complete application
in orxder to start the projeft review process.

This Notiece is issued pursuant to Section 808(2) (b) Adirendack
Park ‘Agency Act and Section 572.4-and 5372.7 of the Ad;rondack
park Agency Rules and Regulations. Do not undertake your
préject until the above information is submitted and a permit
has been issued by the Agency. “Unidextake” includeés, but is not
limited to, any construction actzvitlea, such as excavation or
other land disturbance, tree cutting, and installation of
driveways or roada, or in the case of subdivision, the
conveyance of any lots:

If you have any ¢guestione, please do oot hegitate to call John

" Quirin, the assignsd Enviropmental Program Specialist, at {518)
891-4050, .

Sincerely,

-Mark E. Sengenberger

Deputy Director (Regulatory Programs)
Adirondack Park Agéncy

MES :HEK:scs

Enc. (GIR and SIR 3 To 15 Lot Subdivisions)

ce: Jehn Quinn, APA

RO0112



Mark'McKenna . {F\ ’ ) _ ,(fj
Barbara A. and S. B. Lewis

March 15, 2007.
Page 3

eﬂnﬁn&n xnrdknnm:ou REQUEST CHECKLIST

The items checked below, requlred by the -General Information
Request, wexre not anluded in yout appl;catxon to the Agency:

_X _ Attachment A - a.complete-copy of the curxent recorded
' deed(=s) and/or executeg-purchase contract or lease
" agreement for the project site.

X Attachment B - a complete and current list of the
- names .and addresses of all owners of property which
. adjoins the project site with the tax map references
(cax map Becticn, block, and parcel numbers) of all
adjoining parcels. [This includea property dzrectly
across any street, road or right-oi-way, stream, pond,
or lake when title includes submerged land.]

I S Attachment C - a complete copy of all recbrded_deeﬁs
(not just abstracts)} for the above conveyances back
through May 22, 1973.

_X__. Attachment D - a’ full: scale éopy 2% a'survey map or
' the current real property tax map clearly showing the
property boundaries of the project site and any tax

*. parcel ‘or:lot within which the project site was
included on May 22, 1973.

X Attaciment E - a completed cipy of che Local
' 'Government Notice form' (last page of this application)
- to the mun1c1pa11ty in which your pro:ect ig located.

_X attachnent F - a copy of all municipal documents
~ showing that the project has been approved by the
municipality ‘e. 1% permits, letterxs of approval,

meeting minutes) if any approval is requlred from the
local government.

_X Attachment G - copiés of all permits, approvals and
i determinations received from the above agencies.
_% Signatures of all landowners listed on the current

deed of record for the project site.
_X . Signatures of all project Sponsors
_X Signature of the authorlzed representative of the

project sponsor

RO0113 -



Mark McXenna C"\ ' r‘\

Barbara A. and S. B. Lewis,
March 15, 2007 ! ‘
‘Page 4 ) o

U?Piﬂ!!ﬁ!&h INFDRM!EIOH REQQE 3T [3 TO 15 LOT SUBDzVISIONS]
CKIEKLIST

The itema checked below, requmred by the Supplemantal _
Information Reguest, were not included in your applzcatzon

. A survey or deed plot of. the entire project a:te

X - A profess;onally prepared scaled slte plan map
o showing the proposed project

X Plans, details and specificatidns for all temporary
.- and permanent roade and driveways

_Xx Full-scale, legible construction plans and details for
all proposed buildxngs and structures, 1nc1uding plans
and elevations and label dimensiong, constructlon
materials and exterxor colors .

;o

A detailed eros;on‘and gedlment control plan

X Detailed plans: .Eor ahyﬁnew, replaceﬁént or expanded.
wastewatex treatment. system(s) prepared by an engineer
licensed in the State of New.York
A signage plan for the project site
A plahting plan for the project site

A wetland miéigation plan

Préject'Sponsor: Barbara A. Lewis and 8. B. Lewis

Date senty March 15, 2007

R0O0114



EXHIBIT "C" TO QUINN AFFIDAVIT
{Potential Violation Report)
pp. 115-116

LS

IT
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| crecn@HENE File Q007-041 B3 -04L

{ Investigator: Dopg MillE, ™ ' | Attorngy: Paul V »LEott
. POTENTIAL VIOLATION REPORT
{include copy of map)
Date: March 20, 2007 Report submitted by: I ohnt Qumn
Town: Bssex : County: Essex
Road: Witer Body:

[ Tax M@gDeslgnahun. 293-2-27

| Land Use Area: RM

Directions:

Violation: Underteking the construction of one o7 more smgle famﬂy dwalhngs by construction
-of foundations and wadstewater treatment gystems

Probablo Basis of Jurisdiction: §309

Manner in which discovered; telephone conversation with Barbara Tewis

Landowner ) .
Name: Barbara and Lewis and S.B. Lewis
Address: 1212 Whallons Bay Road
. New York 12936
Phorie: .
963-4206
Violator . .
Name: ‘Barbara and Lewis and 8.B. Lewis
Address: 1212 Whallons Bay Road
Essex, New York 12936
Phone: 963-4206
Complainant
Name: T. Quinn
Address:
Phone:

Does Complainant desmz ackmwlcdgement of 1esults?

[ Yes XXXXX

| No. -

Comments:

Alteged violator may hiave actoral knowledge of need for permit from discussion w1th R
Lefebvre, J. Benta, and M. Sengenberger and or a [élter from the Agency. They have

Submitted a permit application which has beén bounced but intend %o resubmit asap hopmg for

A veiy prompt msalutmn of the viclation and issuance of a permit:

R0O0116



AFFIDAVIT OF DOUGLAS MILLER
SWORN TO JULY 20, 2007
(in support of motion to dismiss)
pp. 117-123

o “

STATE OF NEW YORK SUPREME COURT
ESSEX COUNTY :

LEWIS FAMILY FARM, INC., ) AFFIDAVIT
Plaintiff, Index No. 000498-0%
’ R.J.I. No. 15-1-2007~
D153
.v"

- NEW YORK STATE ADIRONDACK

PARK AGENCY,

Dafendant.

DOUGLAS MILLER, being duly sworn, deposes and.says:

1. . I am an Enforcement Offiqer.for the Adirondack
Park Agency (the “Agency”), an executive agency of the
étate df New York created pursuant to Executive Law §
B03, with offices located in the Town of North Elba,
Essex County, New York. I have sexrved im this position

since 2005.

2. In the course of my duties, I am responsible for

-investigating alleged violations of the Adirondack Park

Agency Act, Adirondack Park Agency Rulea and Regulationa,

the New York State Freshwater Wetlands Act , and the New

York State wild, Sceqic and Recreational Rivers Act in an

area that includes the Town of Essex, Essex County.

R I

RUUTTY
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3. I am familiar with the Lewis Family Farm (“Lewis
Farm”) and the Agehcy file in this matter and am the
Enforcemenf officer who undertook Agency staff’s
inveatigation into this matter. I make this affidavit in
' Bupport of the Agericy’s Motion to Diamiss the complaint
against the Agency brought by the Lewis Family Farm.

4. - On or about March 28, 2007 I personally observed
three new single family dwellings under construction on
the lands of the Lewis Farm, in the ‘Town of Egsex, Egsex
County.

5. The property on which these three dwellings are

being constructed is.oqneq by the Lewis Farm and is i
described as Tax Map Parcél #49.3—2-25. Tax Map Pafcel
#49.3-2-27 is shown on Exhibit A attached hereto.-
| 6. The Lewis Farm property comprises app#oximately
1111 acres and is designated as Resource Management,
Rural Use, and Hamlet on the Adirondack Park Land Use and
Development Plan Maél(the "*Plan Map”). An excerpt from '
the Plan Map showing the property of the Farm is attached
hereto as Exhibit B.

7. The portion of the tgwis Farm on which the three
new gingle family dwellings aré being constructed im

designated as Rescurce Managemeﬁt on the Plaﬁ Map. An

TR ‘ ) “RO0T18



A A

annotated excerpt from the Plan Map showing the
app;oximate location of the.th;ee new single family
dwellinge ié attached hereto am Exhibit C.

8. In a letter dated March 23, 2007 I notified S.B.
and Barbara Lewis of the Lewis Faﬁily Farm that I had
been directed to invéatigate a poesible violation of the
Adirondack Park Agency Act at their Farm. See Exhibit D,

9. Thereaftér,’in respohsé to a Potential Violation
Report submitted by Agency étaff member John Quinn, IX
vigited the Lewis Farm on March 28, 2007, and obagerved
what appeared to be the foundations of three new single
family dwellings.located immediately to the north ang
east of the intersection of Whallons Bay Road and
Christian Road on the property. Photographs that I took
of thése three houses during this March 28, 2007, visit
- are attached hereto ag Exhibit E.

10.. Baged on subsequent inﬁestigation, I determined
that these three new dwellings are located on Resource
Management lands withiq thg designated BoqueF River
Recreational River area.

11. After additional investigation and cénversationa
with Barbara Lewis, I determined that a pre-existing

dwelling located in the immediate vicinity of one of the
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three new foundations established to the north and east
of the intersection of Whallons Bay Road and Chrisﬁian

Road was plaﬁned for removal upon completion of the new
modular dwelling.

12. The Lewis Farm has not obtained a fermit from
the Agency for its constrﬁction of two new single fémily
dwellings. ‘The third single family dwelling does not
require a permit because it ia intended to be a
replacement, however, by constructing the three new
single family dwellings, the Lewls Farm has also created
a subdivision withouﬁ-é permit consisting of three new
sites in the area to the n&rth and east of the
intersection of Whallons Bay Road and Christian Road on
the Férm property.

i3. On June 1, 2007, Agency Enforcement Attorney
Sarah Reynolds and I met with Barbara Lewis and David
Cock, an attornmey for Nixon Peabody LLP and counsel for
the Lewis Family Farm, Inc. to discuss an administrative
gettlement of the alleged violations.

14. During the meeting dnrJuné 1, 2007, Sarah
Reynolds and I informed Barbdra.Lewis and David Cook that
Agency staff was prepared to review the single family

dwellinge through the Agency’s after-the-fact permit
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review process, provided that the Farm agree to pay a
civil penalty of $10,0800 or contribute a comparable
amount of money toward aﬁ'approprigée environmental
benefit project. -

15. On June.27, 2007, I was informed that Agency
Counsel had received a call from the Supexvisor of the
Town of Essex, who stated Fhat he had been told that
" construction on the three new single famil& dwellings had
recommenced at the Lewis Farm. See Affidavit of John
Banta.

16. In response to this call, I tr;veled to the
Lewis Fﬁrm on the afternoon of June 27, 2007, in an
éttempt to halt cbnsg;#ctipngpf:the homes with a Cease
and Desist Order signed by M;rk Sengenberger, the
Agency’s Acting Executive Director. |

17. Upon arrival at the Lewis Farm on June 27, 2007,
I determined that twe of the modular homes had already
been set on their foundations and the ;hird modular home
had been partially set on its foundation. Copies of
photograﬁhs'that I tock upon afrival at the property are
éttached ﬁereto as Exhibit F.

18. I immediately attempted to serve the Cease and

Degist Order on Mark McKenna who upon information and

PR
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belief was the project manager at the site. Mz. McKenna
told me that he did not have the authority to accept the
Order and directed me to give the papers to Barbara Lewis
at her home. Mr. McKenma gave we approximate directions
to the home of Mrs. Lewis.

13. I then traveled to the Lewis home and served ;he
Cease and Desiat Order on Barbara Lewis in person. See
Exhibit G,

20. I returned to the Lewis Farm on July 2, 2007,
where I ébser#ed that}_in gi;ecF violation of the Cease
and Desist 6rder, the third modular dwelling had been
completely installed on its foundation.; Copies of the
photographs that I took during this visit to the property
are attached hereto as Exhibit H,

21. I returned to the Lewis Farm again on July 6,
2007. At that time, workers were securing a tarp on the
roof of one of the three houses. ‘Thé other two houses
appeared to be already secured against the weather. A
copy of the photograph that I todk during this visit to

the property is attached hereto as Exhibit I.

GLAS MILLE
Sworn to before me this 5204L'

day of, July, 2007
Né¢tary Public %uh
| 6 KL g
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EXHIBIT "C" TO MILLER AFFIDAVIT
(Portion of APA Plan Map w/ Annotations)
pp. 128-129
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EXHIBIT "D" TO MILLER AFFIDAVIT
(Miller Letter of 3/23/07)
pp. 130-131
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o
Adirondack
' parkagency
.March 23, 2007

8.B. and Barbara Lewis
1212 Whallons Bay Rd.
Bagex, NY 12836

Ra: Case E2007-041
Lands of Lewig Family Farm Inc.,
Tax Map Designation: 49.3-2-27
Town of Essex, Esgex County -

Dear Mr. and Mrs. Lewis:

My office has directed we Lo inﬁestigate a possible violation of
the Adirondack Park Agency Act and/or Rules and Regulations on
the above-mentioned property as follows:

Construction of a single family dwelling in an area
clagsified as Resource Management with obtaining an
Agency permit.

1f .construction of any single family dwelling is occurring on
this property the Agency would request that you voluntarily
cease any construction activity umtil we can resolve this issua.
In order for me to quickly learn the relevant facts, please
contact me as scon as possible but not later than March 30,
2007. I would also like to meet with you or your agent at the
property. I can be reached at Agency offices at the number

listed below, or you may leave a message after hours at
extension 301.

Your anticipated cooperation is appreciated.

Sincerely,

BT A

cuglas W, Miller - .
Enforcement Officer = '/ i

DWM:mlx

cc: David Lansing, Town of Essex, Code Enforcement Officer

P.0. Box 99 » NYS Route 86 » Ray Brook, NY 12977 » 518 891-4050 + 518 891-3938 fax * www.state.ny.us

ROD131



EXHIBIT "E" TO MILLER AFFIDAVIT
(Photographs from 3/28/07)
pp. 132-138

EXHIBIT E
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EXHIBIT "F" TO MILLER AFFIDAVIT
(Photographs from 6/27/07)
pp. 139-148
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EXHIBIT "G" TO MILLER AFFIDAVIT
(APA's Cease and Desist Order of 6/27/07)
pp. 149-151
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STATE OF NEW YORK: ADIRONDACK PARK AGENCY

In the matter of the apparent
violations of § 809(2) (a) of
the Adirondack Park Agency Act
by: )
CERSE AND DESIET ORDER
LEWIS FAMILY FARM, INC. Agency File #E2007-041

Respondent, on lands situated in

the Town of Essex, Essex County

(Tax Map Parcel 49.3-2-27)

LUA: Resource Management/Hamlet/Rural Use

NOTICE: YOU ARE HEREBY ORDERED, PURSUANT TO 9 NYCRR §581-2.4, TO
CEASE AND DESIST ANY ARD ALL LAND USE AND DEVELOPMENT RELATED TO
THE CONSTRUCTION OF THE SINGLE FAMILY DWELLINGS ON THE SUBJECT
PROPERTY AS DESCRIBED IN PARAGRAPHS 3 AND 4 BELOW. ANY SUCH
CONSTRUCTION ACTIVITY IS PROHIBITED UNTIL THIS MATTER IS
RESOLVED, THE ENFORCEMENT CASE IS CONCLUDED, AND/OR AN AGENCY
PRRMIT AUTHORIZING BUCH LAND USE AND DEVELOPMENT IS ISSUED AND
RECORDED. YCUR FAILURE TO ABIDE BY THIS ORDER MAY RESULT IN THE
IMMEDIATE REFERRAL OF THE APPARENT VIOLATIONS IN THIS MATTER TO
THE ATTORNEY GENERAL FOR CIVIL PROSECUTION,

WHEREAS 1

1. Pursuant to Section 809(2) (a) of the Adirondack Park Agency
Act, a permit is required from the Adirondack Park Agency
prior to the constructlon of any single family dwelling on
'Resource Management: lands in the Adirondack Park.

2. Pursuant to Sectlon 802(2) (a) of the Adirondack Park Agency
Act, a permit is required from the Adirondack Park Agency
prior to the undertaking of any subdivision of Resource
Management lands in the Adirondack Paxk.

3. Agency 1nvest1gat10n reveals that Respondent is undertaking
the construction of two post-1973 single family dwellings
on Tax Map Parcel 49.3-2-27. These dwellings are located
immediately to the morth and east of the intersection of
Whallons Bay Road and Christian Road on the subject
property. No permit was obtained from the Agency prior to

the undertaking of the construction of these two single
family dwellings.

RO0150



NOW,

II.

III.

Agency investigation reveals that Respondent is undertaking
a subdivigion into sites of the subject property pursuant
to the construction of the two post-1973 single family
dwellings described in Paragraph 3 above, as well as the
construction of a third, proposed replacement single family
dwelling also located immediately to the north and east of
the intersection of Whallons Bay Road and Christian Road.
No permit was obtained from the Agency prior to the -
undertaking of this subdivision into sites of the subject
property.

THEREFORE, IT IS ORDERED:

Pursuant to 9 NYCRR §581-2.4, Resporndent and its agents
ghall cease and desist from any and all land use and
development related te the construction of the single
family dwellings described in Paragraphs 3 and 4 above
until thisg matter is resolved and the enforcement case is
concluded

This order shall bind Respondent, its agents, succeesors
and assigns.

Respondent may address aﬁy eﬁd all communications with the
Agency concerning thls metter to Enforcement Attorney Sarah
Reynolds at the Agenqya ‘headquarters. ’

Dated;: June 27, 2007

To:

Ray Brook, New York
ADIRONDACK PARK AGENCY
BY:

Mark Sengenbe]ger
Acting Executive Director

David Cook, Esg. (via fax and mail)

R0O0151



EXHIBIT "H" TO MILLER AFFIDAVIT
(Photographs from 7/2/07)
pp. 152-159
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EXHIBIT H
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EXHIBIT *I" TO MILLER AFFIDAVIT
{Photograph from 7/5/07)
pp. 160-161
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SUPPLEMENTAL AFFIDAVIT OF DOUGLAS MILLER,
SWORN TO JULY 31, 2007
Pg. 162

STATE OF NEW YORK SUPREME COURT
ESSEX COUNTY

LEWIS FAMILY FARM, INC., AFFIDAVIT

¥laintiff, Index No. 0004398-07

R.J.I. No. 15-1-2007-0153
Ve

NEW YORK STATE ADIRONDACK
PARK AGENCY,

Defendant.

POUGLAS MILLER, being duly sworn, depcses and says:

1. I am an Enforcement Officer for the Adirondack Park
Agency (the “Agency”), an executive agency of the State of
New York created puraﬁ;ﬁt to Executive Law § 803, with
offices located in the Town of North Elba, Easex County, New
York. I have served in this position since 2005.

2. I make this supplemental affidavit in support of
the motion to dismises the above-captioned matter, to make a
correction to Paragraph 21 of my affidavit dated July 20,

2007. Paragraph 21 indicates that I visited the Lewis

Family Farm on July é, 2007. ‘That date is an error. The

date of the visit was actually Julyj@ﬂ M

*  /POUGLA# MILLER 1

Sworn before me this 3[ '

day of

MASIY L, REARDON
Holn State of Now Yok
nl.:ﬂF.l':i’Tté‘C'Io\n E’?ﬁ%’g"m’

mmmls-:lnn Explres Aug. 23, aoi

1l
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REPLY AFFIDAVIT OF KLAAS MARTENS,
SWORN TO AUGUST 6, 2007

pp. 163-165
STATE OF NEW YORK
SUPREME COURT COUNTY OF ESSEX
LEWIS FAMILY FARM, INC.,
Plaintiff, | \ pRIDAVIT OF KLAUS
MARTENS

~Yg -

NEW YORK STATE ADIRONDACK PARK AGENCY, Index No. 000498-07

Defendant.

STATE OF NEW YORK )
COUNTY OF ONTARIO g SS

Klaus Martens, being duly sworn, deposes and says:

1. 1 operate a- 1,400 acre organic farm in Penn Yan, New York, and have done so for
the iast fourteen years. 1 cm-renﬂy res1de at 1443 Ridge Road, Perm Yan, New York 14527,

2. In addition to my work as an organic farmer, 1 also work as a professional
consultant to organic farmers across the country, and have done so for the last ten years.

3.  Aspartofmy work as an organic farmer and professional consultant, I have had
the opportunity fo meet Sandy and Barbara Lewis, and familiarize myself with their farm, the
Lewis Family Farm, Inc. (“Lewis Farm™).

4. 1 have visited dnd toured the Lewis Farm on sevéral occasions and am well aware
of its business and agricultural practices.

5. The Lewis Farm is the most medern and innovative orgaric farm in New York

State, and is a national leader in organic farming.

106791370
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6. Due to the complexities of organic farming, any successful organic farm requires
skilled professional employees that produce crops and animat products that will meet strict
organic standards.

7. Such employees need to be housed onsite so that they can properly monitor and
survey the farm and provide around-the-clock surveillance. Due to their high levels or education
and training, such employees require proper onsite housing,.

8. The t.evvis Farm faces these same demands and -pressures, and has undertaken an
ambitious plan to renovate its onsite housing by tearing down all of the old housing and
replacing it with new housing,

9. The new employee housing on the Lewis Farm is essential and vital forthe
continued success of the Lewis Farm because without, it is unlikely that the Lewis Farm will be
able to recruit and retain employees with the requisite level of education and training needed to -
maintain the high standards to which the Lewis Farm aspires.

10.  The Lewis Farm’s need for highly educated and well tramcd employees is even

' more acute than thet of other orgainic. farms because the Lewis Farm, due to the resources that the
Lewises have dedicated to it, is on the leading edge of agricultural practices and technology.

11.  Iand other organic farmers have benefited by having the Lewis Farm in Ne;w
York State becanse it sefves the valuable role of showing other organic farms how to properly
implement and use new technology and practices,

12.  Inaddition, some of the modern agricultural practices implemented by the Lewis
Farm have been adoptgd by other o;ganic Ms in the Adirondack State Park, thus lessening the

use of harmfixl chemicals in the Park and improving water quality.

105619137.1
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13.  Without the compleﬁén of its onsite employee housing, the Lewis Farm will not

Klaws Martens

likely continue to succeed as it previously has,

Sworn to before me this

{- dayof 2007 SUSAN
_@éﬁc , K. ANDERS
Notary Public, State of Ngﬁ York

L1t Lo K. Oind oo’ Yates County, N wmmsszws

Notary Public Commission Fxrie=- Y1 02 20 /

10679137.1
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REPLY AFFIDAVIT OF BARBARA A. LEWIS,
SWORN TO AUGUST 7, 2007

pp. 166-167
STATE OF NEW YORK
SUPREME COURT COUNTY OF ESSEX
LEWIS FAMILY FARM, INC,
Plaintiff, AFFIDAVIT OF
BARBARA A. LEWIS

- V5~

NEW YORK STATE ADIRONDACK PARK AGENCY, Tndex No. 000498-07

Defendant,

STATE OF NEW YORK

S S N
4
L]

COUNTY OF ESSEX

Barbara A, Lewis, being duly sworn, deposes and says:

1. I am a shareholder of the Lewis Family Farm, Inc. (“Lewis Famm™), the plaintiff in
the above captioned action. I have personal knowledge of the facts stated herein or, where
indicated to be upon information and belief, believe such facts to be true.

| 2. I make this affidavit in further support of the Lewis Farm’s motion for a
temporary restraining order and prefiminary injunction, and in opposition to Defendant New
York State Adirondack Park Agency’s motion to dismiss,

3. Since 1978, the Lewis Farm has IBI-IIOVCd fifteen homes on its property. Those

homes have a combined square footage of approximately 30,000 square feet, and each of them
. existed prior to 1970, th;e oldest of whi;:h was coastructed c. 1805.

4, In place of those fifteen homes, many of which were falling over and completely

unsuitable for human habitation, the Lewis Farm began constructing three new homes in which it

plans to house employees.

106792521
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5. The new homes have a combined square footage of approximately 6,900 square
feet, and are configured to have more than one dwelling unit, We believe completion of the new
homes will improve the quality of the Lewis Farm. Its employees will be able to live in clean
and onsite housing, which is absolutely necessary for the effective management and operation of
the Lewis Farm. A

6. The new homes will help create a culture of cleanliness and commitment amongst

the employees of the Lewis Farm. They will live in dignified conditions, yet be close enough to

2

Barbara Fewis

the Lewis Farm properly to perform their farm duties.

{/ Notary Public

TGN TR e
* ERO
"B%fmlﬁyauc STATE OF NEW YORK

685400
‘ mfmgg’ i ESSEX COUNTY "t(;j o9

wl'!!

106792352.1
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REPLY AFFIDAVIT OF SALIM B. LEWIS,
SWORN TO AUGUST 7, 2007

pp. 168-170
'l_ -
STATE OF NEW YORK '
SUPREME COURT COUNTY OF ESSEX
LEWIS FAMILY FARM, INC.,

Plainiff, | e AVIT OF SALIM
e B. LEWIS

NEW YORK STATE ADIRONDACK PARK AGENCY, Index No. 000498-07

Defendant.
STATE OF NEW YORK. )
) ss.:
COUNTY OF ESSEX )

Salim B. Lewis, being duly sworn, aeposw_'and says:

}.  Iam asharcholder of t};e Lewis Family Farm, Inc. (“Lewis Farm™), the plaintiff in
the above captioned action. Ihave personal knowledge of the facts stated herein or, where
indicated, to be upon information and belief, believe such facts to be true.

2. 1 offer this affidavit in further support of the Lewis Farm’s motion for a temporary
restraining order and prefiminary injunction, and in opposition to Defendant New York State
Adirondack Park Agency’s (“APA”) motion to dismiss.

3. Since 1978, the Lewis Farm has had the vision of becoming the premier organic
farm in New York State. Today’s Lewis Farm, I am told, offers a standard to which farms in the
region and the nation may aspire.

4, The Lewis Farm started with a few acres around our residence, and now
CHCOmIpasses approximately 1,200 c?nﬁguous acres

5. Among the i.evvis Far.'rri"s missic;ns, \:ve wish to create and maintain the

sustainable USDA, certified, National Organic Program organic agriculture model in Essex

106793761
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County by producing high quality organic food and breeding that will compete in domestic and
international markets, -

6. To accomplish this ;go-al, the Lewis Farm has invested in modern agricultural
equipment, practices and in the people who will perfect these strategies. The Lewis Farm seeks
to employ highly educated individuals, increasingly expert in organic farming, people that can
propel the Lewis Farm forward, making it the most modern and innovative organic- férm in New
York State,

7. We are told the Lewis Farm is important to the agricultural economy of Essex
County, and to the agricultural firture of the regioﬁ, because it serves as a model that helps other
farmers in the region and throughout the state to see that organic farming is profitable and
sustainable,

8. The Lewis Farm has progressed ﬁ'c.)m a small, simple, money-losing hay
operation, spraying insecticide and h&bicide, toa érowing, entirely organic, increasingly bio-
dynamic and holistic farm that produces and‘selis grains, hay, and forage brops, and breeds and
raises grass-fed, grass-finished beef from a registered organic herd of national importance.

9. We regularly offer local resi&ents, government officials, and other representatives
of the organic and environmental commumities tours of the Lewis Farm. The purpose of these
tours is to educate. Our neighbors, government officials and others learn about organic
initiatives and products at the Farm. These tours showcase the culture of cleanliness and
commiﬁnent among the Lewis Farm employees, giving farm staff the opportunity to show and

tell.

10679376.1
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10.  Several years ago we invited John Banta, Richard Lefebvre, and Mark
Sengenberger, among others from the APA, to tour the Lewis farm. The purpose of the tour was -
to educate.

11.  During this tour, I drove Messts. Banta, Lefebvre, and Sengenberger around the
Lewis Farm. ] showed the Lewis Farm, explaineci its history and growth, described iis organic
initiatives, and showcased the high quality work performed by our employees.

12.  The sole purpose of the tour was to educate Messrs, Banta, Lefebvre, and
Sengenberger. Atno time did I seck their legal oi)inion regarding any aspect of our operation.

13.  'When I gave Messrs: Ranta; Lefeb\;re, and Sengenberger a tour of the Lewis
Farm, the Lewis Farm had not yet decided tc; build onsite employee housing, and I did not
discuss with Me:;srs. Banta, Lefebvre, and Sengenberger whether or not such housing would be
subject to the APA’s permitting authority, nor am I aware that they said it would not be. Ido not

recall any such discussion.

7/ ¥ Salim B, Lewis

Sw £ 1o bef e thi

U Notary Pubhc e

N ERO
J'%TE%Y%&‘BUG GTATE OF NEW YO!-\K

1O, DEe5400
HOAPREED N ESSEX COUNTY 9
COMM. EXPIRES e 2Je 7

10679316.1
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AFFIRMATION OF DAVID L. COOK,
(undated) SERVED ON AUGUST 7, 2007

pp. 171175
STATE OF NEW YORK _ ' "
SUPREME COURT COUNTY OF ESSEX
LEWIS FAMILY FARM, INC,,

AFFIRMATION OF

‘Plaintiff,
. DAVID L. COOK -

-Yg -
NEW YORK STATE ADIRONDACK PARK AGENCY, Index Ne. 000498-07

. Defendant.

- David L. éook, an attomey licensed _to practice in the Courts of the State of New S.(ork,
* affirms under pena]ty of pegury | |
1. lama partner in thc Rochester ofﬁce of leon Peabody LLP. 1am counsel to the -
Lew1$ Family Farm Inc. (“Lew1s Farm’ ’) on enwronmcntal and agnoultural legal issues.
2. lmake this Aﬂirmatlon in further support of the Lewis Farm’s motion for a
_ temporary rcstnumng order and prclunmaxy ijunction, and in opposmon to Defendant New |
York State Ad1roudack Park Agency’s (“APA”} motion to dlsrmss |
3. Iam famdzar with the facts of ﬂ'llS matter based upon previous communications
| with the APA in an attempt to resolve ﬂus matter short of htlgatlon
4.  Onorabout March 17,2007, I was contacted by Barbara Lew:ls relativetoa
Notice of Vlolanon she had received from Sarah Reynolds of the APA legal staff,
5: Mrs. Lcwis had been a&cmpﬁng to resolve this oxatter short of the involvemcﬂt of
counsel and contacted me as a result of the unwrlhngness of the APA to dlSCUSS a resolutmn

short of a $10,000 c1v11 penalty

10678660.)




2.

6. Onorabout May 14, 2007, Mrs. Lewis received a proposed S'etﬂ'ement
. Agreement from the APA. imposing a $10, 000 civil’ penalty The Agreement anluded a
S1gr1ature hne for Paul Van Cott.

7 Following Barbara Lewis" telephone cail I spoke with my parther Tohn Greenthal
of our Albany office, who had been a former coileague of Paul Van Cott at the DEC. | requested
that Mr. Greenthal contact Mr. Van Cott to d1scuss the p0551b111ty of resoluuon of the matter and
to request a rneetmg w1th Mr. Van Cott to dxseuss the matter.

8. Twas mformed by Mr. Greenthal that Mr Van Coit indicated oﬂler a]ternat:ves
for settlement may be avaﬂable moludmg a poss1b1e reductlon in the proposed penalty Mr Van : |
Cott indicated that he was willing to attend a settlement meeting.

o 9. On May 29, 2007, X cai]ed Sarah Reynolds at the APA to set up such a meeting .
-thh Barbara Lewis, Sarah Reynolds and Pdul Vdn Cott. 7

10.  OnMay 30, 2007, Ms. Reynolds returned my cell to.conﬁrm the meeting
eequested with her, her supervisof,, Paul Van Cott, Barba:e Lewis an& me.

11.  OnJune 1, 2007, 1 traveled to Rdy Brook, New York to meet with P_aulVan Cott, .
Sarah Reynolds and Barbara Lee'is. Upoﬁ our am'-val, we were informed that Mr. Van Cott
would not joinus, I wés concerned by Mr. Van Cott’s apparent change in his willingness'to
meet, ngen tha1 Ms. Reynolds had advised throughout the proeess that’ she wis WOIkmg under
the d1rechon of Mr. Van Cott who was necessary to approve any demsxons on the matter. qucn
' thet I hed driven five hours for the meeting and Mrs. Lewis had driven aver an hour_, we were
both taken aback by Mr. Van Cott;s unwilliogness to meet, given prior assurances.

12. _.Durilng the June 1; 2.0_07 meetmg with Sarah Reynolds, we discussed the .hi:s.tory

of the farm as well as the sigoiﬁcaﬁon impact a $10,000 ﬁne would have on the profitability of

10678660.1
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the farm In addmon we explamed the urgency relanng o the project coecemmg thm g and the
cost relatwe to the delay already c:aused by Baxbara Lewis’ voluntanly stoppmg work on the .
pro_]eet._ ‘ |

13.  Barbara Lewis explainedA the purpose of the projeet was to house farm eﬁelbyees. -
o and.was“ahsolﬁtely eesenﬁal for the operation and survival ef the farm At the meeting, we “
R 'pr0posed several alternatives sliort of.monetary peﬁalties_includﬁ:g reduced monetary penalties,
envxronmcntai bfmeﬁt pro_]ects pubhc education pro;ects in partnership W’lﬂl the Lewis Farm, .
and suspended penalties, We explamed the urgency of the need to resolve the matter promptlsr
-gwen tlmmg 1ssues w1th constructlon 7

14: Both prior to the meetmg and dunng the meetmg, Sara Reynolds and Mr. Mlller -
noted that there was nothing about the Lewis Farm project that would prevent the i 1ssuanee of the
pen-mt, but the permit process would need to be fol [ov_.ved.

~15. . 'Despi.te the fctiu'ee_t for a prompt msoiution, on Junc 15, 2007, having not heard .
N ‘&om the APA, I sen't a Ietter to the APA requesting a. I;ESPOI]SE é.ed the issuance of a permit. |
Desp1te our requests and the time and effort associated thh the requested meehng, not untﬂ '

- nearly three weeks aﬁer the meeting was [ informed by Sarah Reynolds on June 19, 2007 that
the proposal of the APA for a $10,000 civil penalty remained unchanged.

16, As previously detailed in Barbara Lewis' Affidavit of July 3, 2007, and irpon
review of:' the APA’SV jﬁrisaicﬁonal limitations and New York’s Agriculture and Markets Law, the
.- Lewis Farm chose to preceed_ with the ple.cemefxt of tHe'medular homes on the femdation due to.
dxfﬁculues with scheduling thh the manu'faeturer in Canada.

" 17.  OnlTune 27, 2007, the APA issued 2 cease and desist _orcfer that Wes served u'i}on

Barbara Lewis and faxed to me in our Rochester office and to John Greenthal in our Albany

105726601
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ofﬁce Mr Paul Van Cott contacted nrc to. demand the placement of the modular homes stop
 immediately. I explained to Mr, Van Cott _thatrwg had attemptgd to establish_ a dialogud with h1m
';vhibh he had agreed. to and failed to attend, - upon ‘A.rhich he ihdicated that thdre .was‘ no réason for
‘himto participarg: because it, was Sarah Reynolds’ rrraﬁer. I dren enrluired ifit was her‘ﬁnat;cer,
why was 1 receiving a téle:;)hone call from him? 1 }igve not redeivéd any further commur:ic;z_ition
from Ms. Reynolds. | |

-18.  Mr. Van Cott; very agitated, stated. “This is.éx helt ofa way to do business.” Mr.
Van Cc;tt ﬂre'n indicated ﬂmat had the Lewis Famisdmi:ly paid the ﬁzig,“they would have had o
tlreir permit bs,r now.” Iadvised Mr. Van Cott that we had filed ldgal_ proceedings on.the matter.
Mr. Van Cott repeatedly s;aid that this was an issue w;ith Sandy Lewis, upon which Iédvised hrm

as.1 had prewous]y that Sandy Lems had no mvolvement with this prOJect, that 1t was managed

and conducted by Barbara Lewdis, and that in fact throughout the perm1tt1ng process, Mr. Lewis

was absent ﬁom the fa:m and undware of the lumng and specifics of the project. Mr. Van Cott
argued w;th me over the issue, stating that tlns was Sandy Lewis’ project and that he had ’oeen
prevrously warned about t‘ms project. _ .

19, | On June 27, 2007, deSprt_e representation-of the APA by the Attorde:,r General’s
Office, Mr. Van Cott attempted to obtain papers through our office as opposed to his own.

counsel.

David L. Ccok Esq

ID678660.1
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SU'PREME COURT OF THE STATE OF NEW YORK'

. COUNTY OF ESSEX .

. LEWIS FAMILY FARM, INC., , _
' - AFFIDAVIT OF SERVICE BY

. . FACSIMILE TRANSMISSI ON
Plaintiff, L
A
NEW YORK STATE ADIRONDACK. _ Iﬁdéx No.: -000498-07
ADIRCNDACK PARK AGENCY, ’ : )
- .Defendant.

'STATE OF NEW YORK . )
‘COUNTY OF MONROE ) ss.:

Mary Ellen Welch, being diuly swom, deposes and says:

York.

L. 1 am over the age of 21 ycars, nota party in.this actlon and rcs:dc in the State of New

2. OnAugust7,2007,1seived the Affirmation of David L. Cook, Affidavit of Salim B. -
Lewis, Affidavit of Barbara A.Lewis, Affidavit of Klaas Martens and Reply Memorandum of Lawin .
Support of Motion for Temporary Restraining Order and Further Injunctive Relief and i in Opposmon

“to Motion to Dismiss, by n-ansmlttmg the papers via facsimile transmmsmn to:

. Loretta Sunon :

. Assistant Attorney General
State of New York Attorney General
Environmental Protection Bureau
The Capitol . .
Albany, New York
Fax No. (518) 473-2534

Swotn to before me this
7" day of August, 2007.

Notary Public

ROG175



TRANSCRIPT OF ORAL ARGUMENT BEFORE HON.
KEVIN K. RYAN (ACTING SUPREME COURT JUSTICE)
ON AUGUST 8, 2007

pp- 176
'STATE OF NEW YORK - o ,
SUPREME COURT ~ COUNTY OF ESSEX -
LEWIS FAMILY FARM, INC.
| P1a1nt1‘ff," -
- - " . "Index No.
- against .- : : - 498-2007
' ' MOTION FOR-

INJUNCTIVE RELIEF
_ - . AND DECLARATORY
NEW YORK STATE ADIRONDACK : " JUDGMENT .
_ PARK AGENCY, :

Defendant.

ke ml e w b s b rm o W e e Es m TR W M P M M e R R B e s W W

Essex County ‘Courthouse
Elizabethtown, New York
August 8, 2007

BEFOR E :

HONORABLE KEVIN K. RYAN = - o
Act1ng Supreme Court Judge Pres1d1ng

" APPEARANCES:

BRENNAN ‘& WHITE, LLP.
. 163 Haviland Road

Queensbury, New York 12804

‘BY: JDSEPH BRENNAN, ESQ. .

AND: "DAVID L. COOK, ESQ,, Co- counseT
. Appearing on behalf of Plaintiff

- STATE OF NEW YORK N
OFFICE OF ATTORNEY GENERAL
Environmental.: Protect1on Bureau
- The Capitol
A1bany, New York 12224-0341
BY:- -LORETTA SIMON, ESQ..
- Assistant Attorney General
-Appearing on-behalf of Defendant

_Holly A. Santspree, Off101a1 Court Reporter
Fourth Jud1c1a1 District '
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(Lewis Family Farm, Inc. V. Adirondack Park Agéncy)

THE COURI: We are ﬁere.in-the matter
entitled Lewis Family Farm, Inc.; Pjafntiff;:
against fhe'New_YOrk State Adirondack Park

. Agency. ‘ | o ,

The plaintiff in this mefterlseeks'from tne‘J
Court an .order resfraining the Adirondack Park '
Agencyrfrom femporariTyoand’then-permaﬁent?y

tinterfering.wéth the_nous1no construction on
”their fern property. I have received and.

. reviewed all submiseions to.the qurt,- We are
| here today for ora1 ~argument.

Represent1ng the p1a1nt1ff is Attorney
"Joseph Brennan. A1so present I be11eve,,1s
“David Cook .

MR. COOK Correct

THE COURT. The Ad1rondack Park Agency is
represented oy attorneye. I would ask that you |
p]ace.your.names on fhe record. '

MS.. SIMON: Loretta Simon, Assistant

| Attorney Generel of the State of New-York, on
behalf of the Ad1rondack Park Agency '
~ MR. VAN COTT: I'm Paul Van Cott V-a-n
separate word, Cott, with the Adjrondack Park
Agency. ‘ | | ‘

THE~CbURT:' Any other appearances?. Okay.

H011y A. Santspree Official Court Reporter
Fourth Judicial D1str1ct
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(Lewi's Family Farm,-Incﬁ V. Adirondack Park Agency) 3

MR MoDONALD Judge, I represent the
Adirondack ReV1ew Board and we're not a part of
th1s_prooeed1ng but we just want to hear what's
going on so that ﬁe can act upon whatever. |

THE COURT: And. for the record, that is =
Mr. McDonald, John McDonald. |

" NR. MGDONALD: Thank you.
THE COURT: A1l rwght. My first quest1on
_ would be to either'Mr‘ Brennan or Mr. Cook. |
| What would be ob3ect1onab1e to the p1a1nt1ff
proceed1ng with the app11cat1on process f111ng
an after facts perm1t.app11cat1on,‘awa1t1ng the
'determination from the Adirondack Park Aoency on
that app11cat1on and then, if not sat1sf1ed then
-proceed1ng in Supreme Court w1th whatever
remed1es wou1d be available.

MR. COOK: Your Honor; this goes to the’
.1esue of whether or not tﬁere's a.fine1

.determjnation by the’agency. _Under'norma1

' oiroometances,.l tﬁfnk‘that might be"an
appropriate way_to:pfoceed. However, in this
1nsfance the agency, on MU1t1p1e_ocoesions, has

_'said'that“they will not rerew the application .
until a $1Q,OGG civil penalty is paid.

So the crux of the issue is not whether or |

Ho11y A. Santspree Official Court Reporter
: ' Fourth Jud1c1a1 District
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- s(Lewis Family Farm, Inc. V. Adirondack Park Agency) 4

not the Lewis Family Farm is opposed to the

permitting process of the agency, it's the

application and the requirement that they

essentially pay a $10 000 f1ne before they even -

’ ~cons1der the app11cat1on : The agency has made

' that clear on mu1t1p1e occas1ons that that is.

their position. So it's .the p1aant1ff s pos1t1on‘

.‘that that is a f1na1 determ1nat1on

, THE;COURT. Then is it your V1ew though that

once your client would have paid- that money, he

could never get it back?"

: MR’ COOK: I've never seen a c1v11 pena1ty
refunded by the agency Typ1ca?1y, a civil
penaTty goes into the agency funds and, as I
sa1d I ve never seen one returned to'a party

" THE COURT: So 1if they proceeded with the
application process and were d1ssat1sf1ed,
whatever action they -took, it would be
unavei1abTe to,get that money back?

“MR. CdOK: That's correct. In fact,

your-Honor,‘one of the options that was proposed

" by the farm was to place money in an escrow while

this process worked its way through, and the
response was, no, we will not even consider the

application until the penalty is paid.

Hol]y A. Santspree, Official- Court Reporter

Fourth Judicial District:

R00179




 (Lewis Family Farm, Inc. V. Adirondack Park Agency) 5 . .. .

THE COURT: Okdy. And now I'd ike to turn-
to. Ms. Simon. ’ -

Bas1caT1y, the same quest1on It seems like

: much of the controversy concerns the $1O 000

c1v11 pena]ty. What redress.would any 1nd1v1dua1

have if 1t would believe that that was an

1mproper pena]ty7 Where wou1d his redress be7
MS. SIMON: It s with the agency,

your Honor, and they would then go . there are

commissioners of this agemcy.  Five commissioners

will sit and hear this, just as you'ré hearing
SOme of it today. Those ‘commissioners WOu1d.make
a determination, they would write it up. But

before that they would have the: opportun1ty to

“present their case to the agency They haven't_

done. that yet.

" The only thing that's ‘happened so far is

- they submitted an application, they got-a notice_-

indicating it was incomplete, they went ahead and

insta11ed homes, and then this cease and desist
was issued. So now they have to go to the -
enforcement’ commitiee of this agency and present

the1r case. Maybe the enforcement agency wou1d

agree with them - we have no 3ur1sd1ct1on

you ‘re r1ght ‘go ‘ahead and 1nsta11 the houses --

“Holly A. Santsbree official Court Reporter

Fourth Judicial District,

R0O0180
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(Lewis Family Farm, Inc. V. Addrondaok Park Agency) 6

but that hasn't happened yet. They haven't had a
hear1ng ‘ '

They haven t even Tet the staff f1n15h

;_review1ng this process. The discussions that’

took place were with staff. Staff does not make

©oan agency determination, the commissionérs make

the determ1nat1on And SO we are not even;at the

beg1nn1ng of the process yet, and it's certa1nly

‘not a f1na1 determination.

"I don't know of any case Taw where a f1na]

determ1nat1on 1s d1souss10ns with staff on

“settlement or diséussions with staff about

.what's you'know, missing from your application.

Those are not final determ1nations

The case that we c1ted In the matter of

Essex County V. Zagata the determ1nat1on was a

.1engthy written document from the commissioners :

after a full hear1ng. That has not happened
here. | | .

I think that'they are unhappy-with the time
1ine 1t S not go1ng qu1ck1y enough .They would
Tike it to go faster. . _ B

THE COURT: ' And 1 understand that. But I'm
go1ng to keep, for the time being, gett1ng back

£0 "the c1v11 pena]ty And aga1n my quest1on

Ho11y A Santspree 0ff1c1al Court Reporter

Fourth Jud1c1a1 D1str1ct E
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{Lewis Family Farm, Inc. V. Adirondack Park Agency) 7

s ~-- in order td proceed as you suggest, you're:

say{ng pay $10,000. I'1 ask the same question I

_agked of Mr. Cook: Is there no way they can ever_'

get -that money back?

" MS. SIMON: 1 probably wbu1d_agré3; I
haven't heard of a sifﬁation where you.pay a
penalty and ge{ it back 'cause usually you're -
paying it under 6erta1n terms énd‘usﬁa11y the
ferms are; we admit that we violated the terms.

~ THE COURT: Suppose they.dbn't want to 1053.
that-ﬁoney, they don’'t want to pay? :

MS. SIMON: They. should ask for a hearing
and/or await for the process to take themrthére

and say to the staff, wé[re notiihterested_in

" this sett1ément offer'yqu made to us;-we.want to

.go to the full agency, we want a hearing, and

then challenge that hearing decision if they

: don‘t_agree with it.

THE..COURT: And then- they.can go Tﬁfo

. Supreme Court.

MS. SIMON: Absolutely. .
THE COURT: -BUt_theyAdaﬁ';_get the $10,000.
back? - | a .
' MS. SINON: -But nobody. is making them pay
the-$10,000 before that. That waé a settiemenf

-Holly A. Santspree, 0fficial Courthepdrter

Fourth Judicia1-D1§trict
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(Lewis Famiiy Farm, Inc. V. Adirondack Park Agency). 8

~offer. That wasn't a demand by the .agency

commissioners. That was a staff offer of =

settlement. They don't have to enter into

settlement ‘talks ‘even. They have a violation

' that's. outstanding. If they wanted to resolve it
without going to a hearing and pay the penalty,
- they could. But the-othef option 15 to go to a

bear1ng ‘and to say to these commissioners, we

don t think -- - . |
THE COURT: So don't pay the $1Q,bdo.
" MS.-SIMON: Right, exactly.
THE.COURT: So don’t pay the $10,000, go to
hearing. '
- MS. SINON: Exactly. |
- THE COURT: What's wrong with that,
Mr. Cook? - _
HR. COOK: Your Honor, first, clearly there

T owere t1me restra1nts This case sfar{e when the

project manager, Mr.. MeKenna; goes to gef the

permit and he’s told, "You don‘t need any

- additional peqpit.* Then Yater, the Town of

Essex 1ndicates "You may need to talk to the:

_ APA." At that time, there was a]ready work that

had started

Th1s is not an issue of the farm thumbing

Ho11y A. Santspree Official Court Reporter

Fourth Jud1c1a3 District
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(Lewis Family Farm, Inc. V. Adirondack Park Agency) 9

~its nose at the APA prooeso. Immédiate1y upon

_noticé that there may be a requirement for an APA

permit,'the_farm contacted the APA"to begin that

process. And because there had been be a

~ foundation aiready installed, with the

authorization of the Town of Essox, without -

;khOWTedge.of a possible APA oermittihg

requirement, because that had happened, the

agency roqued to'proceed on the app]icafion.

THE' COURT: Well, how can the agency be

" bound by a local town enforceﬁoni‘officer?

MR.. COOK:  Well, your Honor, it's a .very
1nterest1ng'question That gets into our.

argument as to the 1nterp1ay between Ag & Markets

and the APA reguTat1ons But what I'm saying is

the agency wou]d Tike to character1ze this as the

Lewis Fam11y Farm s thumb1ng its nose at the.

agency and just 901ng forward with th1s prOJect
That s . not what happened. V
+ THE COURT: let’'s assume that they did

initially operate with the best of intentions and

perhabs received, shall I say, wrong advice, bad
advice-frbm_a iocal govorhment-entity.

MR. COOK: Correct. ‘ ’

THE COURT: Well, putting side the foct that

Holly A. Santspree Off1c1a1 Court Reporter

Fourth Jud1o131 District .
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(Lewts Family Farm; Inc. V. Adirondack Park- Agency) 10 .

1tfwas probab1y'their responsibility tp'ha?e

. known what the regh]ations were and to heve

sought thetr own Tlegal adv1ce on this, even
putting that as1de when they d1d f1nd out that
the APA might be involved wasn't it incumbent

upon them to then contact the APA and follow

"through with the permitting process?

MR. COOK: Your Honor, I don't think it's an |

. issue of having simp1y'rece1ved.bad advice. It

"~ was more than just the Town say1ng, this is a]]

you need it was the Town saying, th1s is a11 you-
need because the betief the town enforcement
officer was because this is an agricuiture use

and there are exempt1ons w1th1n the APA Act

’1tse1f for agr1cu1ture use. So it's not s1mp1y‘a

matter of- they got bad adv1ce now they have good

advice, get -a perm1t It's more than that.
And I would ‘al'so po1nt out that it s more
than just a staff discussion here The

application mede is made to the staff, the staff

. then refers 1t to énforcement. At that point =

‘we're involved with Tegal counsel. And_ih those -

discussions the clear message was, we won't even

proceed'W1th the_app1icatien process until the

'civi1-pena1ty is paid.

_ Holly A. Santspree, Official Court Reporter'

Fourth Jud1c1a1 District
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(Lewis Family Farm, Ina. V. Adirondack Park Agency)” 11 .

THE COURT : But" isn 't that part sometthg '

you wou]d have w1th any case of settlement offers_'

_go1ng back and. forth9

MR. COOK; Yes ‘that's true. However, here -
where there was,a‘cr1t1ca1-t1m1ng issue with
réépect to when these homaé could be.transpbrted,.
when £he hous{ag would be avaitable for farm |

employees -- and this is critical, this is not

 just willy-niTly placement of,faFMS that cop1d be |

used at some time -- there-was a critical timing

| aépect to this, and the farm simp1yadid not have

the Tuxury .to wait 6, 8; 10 -- 12 months to
process {hat interna11yAwith'thé héarihga- The
rea1ty is that's not a quick process. |
- THE COURT: Ne11 then if that is the case,
why not proceed now w1th the hear1ng process7 Is
it. going to take too 1ong now?
MR. COOK: Yes, it would. But more

importantly, in addition to the.heafing rocess

7taking too long, more jmportant]ﬁ is you've got a

situation where the agency has taken a positibn.

" And despife what coUHse] has argued and what has

been stated in the1r br1ef the standard for
f1na1 determ1nat1on 1s not ‘as egreg1ous or str1ct

as counse1 wou'ld make 1t out’ to be.

H011y A, Santspree, Official Court Reporter

Fourth Jud1c1a1 D13tr1ct
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.‘(Lewis Family Farm, Inc. V. Adifondac& Park Agency)' 12

- THE COURT: Didn't Judge Kaye talk about
that 1in Zagata? ' |

MR. COOK: Exactly. ‘

THE COURT: And you think that that standafd'

which was referred_to in Zagate has been met.

here?

'MR..COOK: Absolutely. |

THE COURT: Even w1th0ut any action by the B
cohm1ss1oners themselves?

MR.[COOK: Yes.

THE COURT: Al1 right.

Ms; SIMON: I would beg to differ,
yeur Honor . We can produce in a surreply the.
fu11'de01sjoh of the commissicners in Zagata,
which is a sing1e-spaced, multipage determination

by the commissioners. There is no such document

~here. This .hasn't even gone to the commissioners
' yet. This is so,pre11m1nary, Staff is. not

. authorized to make these kihdS‘of'determihations.

They are author1zed to process perm1t
app11cat1ons, to make sett1ement offers, but not

final determ1nat1ons, they are not author1zed and

they have not done so. There is no document that

.-counsel can poiht to that is a fihal

determination here.

‘Holly A. Santspree Official Court Reporter

Fourth Jud1c1a1 District
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(Lewis Family Farm, Inc. V. Adirondack Park Agency) - 13-

THE COURT: I go back to Mr. Cook. In
Zagata didn't fhe_courts, all the way up-to the
Court of Appeals, have, as I recall in Zagat ; a

.very Tengthy written determination to look into.

and to review? ' ‘
~ MR. COOK: Yes, that's correct. But I don't
believe, your Honor, in the Zggggg_case it was an |
issue Oflwhether or not the-agénqy had |
jurisdiction at'?11}' Here we have an issue of
why would éomebody subﬁit:to jurisdictioﬁ when

they don't believe they have.iurisdiction in the

"beginning? If there is no.jurisdietion there's

"not a need to go through-the permitting process.

~ THE COURT: But if they are told.that they

have to file, upon app1jcation and go through the

‘permit process, we'll make a determination.

MR.-COOK: But you that doesn't submit them

to jurisdiction.

THE COURT:" M%, Simon?

MS. SIMON: I would say that the case speaks
for itself in Zagata, in that the determination
was by the'commissiohers.'_There‘was:an issue of
jurisdiction involved. It was very sim11ar._
They brought an action to stdp the APA from

asserting jurisdiction. And the DEC was also

_Hd]]y A. Santspree, Official Court'Repbrter

: 'Fourth-Judicia] District.
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(Lewis Family Farm, Inc. V. Adirondack Park Agency) 14

1.' involved, 1t was a 1%tfie_b1ﬁ'mére complicated,
2 dual-agency, which we don't have'hefe, | |
3 But even 1if you look at the law and facts.
4 _they don't mesh here. What does still stand s
5 i the Tgw-fn Eséex v. Zagata Eebaﬁse‘the court went
6 to great lengths to expTain_thaf you'need a finaT
7 : deterﬁinafioﬁ; This is to avoid fr1v01oué_
8 . faWsujts. And thé courts said time after time,
9 over every step in the .application prbcéss;'you'
10 céh't jﬁst shg because it's not done, give the
111 agency é chaﬁcé, éven ﬁf you think:itié too.]ong- :
12‘ to fjﬁish the‘process, and {hen sue. -
13 THE COURT: A7 right. 1 faa]iy have that
14 quéstﬁon covered, Do efther of you wish {Q
15 expand any further on fhe issue raised in the
16 . 7_papérs about structures being over forty.feet in
17 | ..h»e?i-ght and the exemption that's.ﬂ aimed from
18 Cthat. |
19 'MS. SIMON: I can start, if you want,
20 _ ybur Hondr; Thére's a number of_fséues'ré1sed.
21 And I'm not awére, unless ‘I missed soﬁethﬁng;
22  that height was an 1s§ue. But theiissue of
23 -whether these are single-family homes --
24 . .~ THE COURT: ‘Whether it's an exempted
25 " " agriculture use. -

Holly A. Santspree, Official Court Reporter -
"~ Fourth Judicial District -
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(Lewis Family Farm, Inc. V. Adirondack Park Agency) 15

"~ MS. SIMON: Sorry. I misunderstood.
~ THE COURT: Whether'they then refer to .
properties over‘forty.feet.

MS. SIMON: Yes. All of these issues,

'whether they are rea11y 51ng1e fam11y homes,

~ whether they are agriculture use, whether they

are resource or class A, class B, these are all

particu1af<decisipns that have to be made.  Staff

"has started the'pfocess-but:they.have'not,made-a

Tinal determination. The cemwissjcnere don't 51]

- ultimately agree withlwhat'the staff forwards-te

them, so it's premature for us to debate this

- betause the agency hasn't decided yet.

I don't know 1f you want to get into the

Agr1cu1ture and Markets Law here but counse1

- raised it I th1nk Sect1on 305-A- is clear and

uneduivoeéi, tt applies to 1oca1-gevernmentsJ not
to state. | - , |

THE COURT: That was going to be my~hext'
question, In'1ook1né_at the;piaintiff's |
refehence to Agricu]ture and Markets Law 305FA,

I've read it and it does seem to apply only to

. Tocal governmehts. Anything you Want to say on

that, Mr. Cook?

- MR. COOK: . Yes, your Honor. As we have 1e1d

"Holly A. Santspree, Official Court Reperter

Fourth Judicial District .
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out in our papers there 1s a 1nterp1ay between .

"the act of the APA -- excuse me, the enab11ng

‘statute, enab11ng the act of the APA and . the Ag &

Narkets Law The purpose of the APA Act itself,’
there's Tanguage in the Act that discusses the

importance of agricd1ture,“€1ab1e, sustainable.

agricoltUre in the Adirondack Park. That also

needs to be 1ooked.at'1h the eame framework as

: the Ag & Markets Law Whtoh'is intended to protect

‘farm1ng activities from unreasonab]e restr1ct1ons

1mposed by 1oca1 governments

Now, this 1sn 't an issue of.whether or not
the Ag & Markets Law doesn 't app]y It's an
issue as to whether or not the determ1nat1on by

the APA 1is an reasonab]e restr1ct1on on

.agr1cu1ture

And, your Honor I wou1d argue very

forcefu]]y that the APA, even though it 1s<a

-State-oreated entity, it's still regional, it is

not a statewide agency. They doo't have
jurisdiction in the Qatskij]s, they doh‘tAhave
jurisoictjon 1n'the Alleghenys. They have
jurisdiction with%n the‘park. -And so you have to
Took at that, what s the purpose of the Ag & |

Markets Law.

Ho11y A. Santspree 0ff1c1a1 Court Reporter
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And the issue is not whether or not there

is -- we're not'arguing, as the agencyIWOu1d have
the Court bei1eve we're not argu1ng that the Ag
. & Markets Law trumps the APA What we're arguing

. 4s their decision to impose a $10, 000 penaTty for

a project that the APA itself says is a

permissible project, is a unreasonable

_ restriction on farming that is contrary to the

._ Ag & Markets Right to Farm Law.

MS. SIMON: May 17°
THE COURT: Yés. . _

'MS. SIMON: First of all, the APA does
contemp1ate and is aware of agricu1ture uses and
there are cﬁtations.as to'the-regu1atioﬁ‘ Again,
I could subm1t 1n a surrep1y but I .don’t th1nk
that.s.the po1nt. Aga1n ‘the agency has to 1ook
at what the proposal is here, the commissioners

have to decide whether it's proper use or not.

'The Ag & Markets Law 1s clear it does apply to

governments.- The case'cited by pTaintiffs does
not supoort their position. .It's not an APA -
cese It applies to 1oca1 government. And even
when 1t app11es to local government 10caT
government can still restr1ct agr10u1ture use 1f

there” s_an issue of health or welfare or safety

Holly A. Santspree, Official Court Reporter

Fourth Judicial District
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of the commun1ty

I think 1t s 1mportant to Took at one of the'

vaases I cited in my brief, which is a-Court of

the Appeals case 1nvo1v1ng"the APA and Hunt

Brothers where another state statute appears to

be in conflict with the APA statute -the M1ne

Land Reclamation Law which spac1f1ca11y says it
supercedes other state laws. - And even-thére the.
Court said the APA sti11 has jurisdiction, can

sti11 ask fOr'permits 0kay9” There is no such

- prov1s1on in the Agr1cu1ture and Markets Law

But it doesn't mean that the APA 1s not aware of

the issue and that they shouldn't consider it in

' their broceedings - But there is no case law that

I'm aware of that says Ag & Markets supercedes
APA Jur1sd1ct1on .
- MR. COOK: May I, your Honor?
THE COURT: Okay. I was going to note that

the case you cited, Lysander v. Hafner, is not an

_ APA case.

MR. COOK: That s correct, your Honor. The

mining case -- we're not talking about a mining

' operatTon.-_Th1s is a housing complex for

agriculture employees. There is no even

a11agat10n of the-agency that this is a project .

Holly- A. Santspree, Official Court Reporter |
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“that will cause any environmental degradation.

"By the agency's own admission, it's a permitable

project. And now they say in the.papers there's
no guarantee; _We understand. But everybody

understands from a 1091031-pereoeotive this is

" farm houeing, this.is new Qecent hoUsing for

'.emp1oyees that;'without'that housihg,-agricu1thre

would not exist, particularly o6n the scale of the
Lewts'farm. We're not eaying'that'the Ag & '

Markets Lew has eupremecy over the APA. we're

- eaying the decision to unreasonably restriot.the

ability to construct farm housing, that's -the
probiem. . It's not the statute, it's the"
app11cat1on that is the problem.

MS. SIMON _ Your Honor, may I add someth1ng

here? .1 wanted to note that the 1ssue of whether

this project 1s,perm1tab1e or not, whether they

.,wou1d'u1t1mate1y get-a permit; there*s eome

factore here which the APA would coneider, for

instance the distance that they are from the

'river. You know, you might be able to-get a

-perﬁit but maybe you;re not supposed to be withjn

a hundred feet of the river. It's for protection
of the river obv1ous1y -

The other issues they will 1ook at 1f they

Ho11y A. Santspree, 0ff1c1a1 Court Reporter _
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-are arguing these are replacement structures of

. 0old. underused structures, there are provisions in

the APA regu]atiohs for that as we11; It's .

sUpposed to be in the same 1ocation.. These are

| things that are going to be worked out by the

agency 1n 1ssu1ng a perm1t
. THE COURT: I was go1ng to ask and- that

was -- the example you gave was the example I was

| going fo use.  Suppose you do have what 15

cons1dered a farm structure but the person

1attempts to put 1t 20 feet from the r1ver7 Are
"you saying there $ no APA Jur1sd1ct1on here

_Mr. Cook?

MR. COOK: It_wou1& depend on the farm .

structure. 1In this-base; that's nof the casé :

" here. " We don't. have any impact_on the river.:

THE COURT: I just use that as an example:
MR. COOK: Uhfortunate1y,-thath'an'éxamp1e'

" perhaps of the absurd, but I don't believe in

that circumstances -- first of ail, it's not

Tikely to be a farm structure that c1ose‘{o-a'
r1ver, per1od Tt doesn't.méké any agrfcu1ture

sense for that and so T just don t think that s

fa pract1ca1 examp1e that would app1y your Honor

THE COURT Okay.

Holly A. Santspree,. Official Court Reporter
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MS. SIMON: However, these are homes'that -
I'm stretching my knbw?edge here a 11tt1e bit --
that probab1y are going to have septic systems,

and those become an issue 1n terms of the1r

distance from the river. And’ there s.a setback
- requirement here on-this- river because it's part

~of the wild and scenic river eystem..~So there s

a setback requirement here-even for this kind of
situation and that’ s someth1ng the APA would 1ook'
at, espec1a11y because homes have sept1cs

MR. COOK: Your Honor there s been no

ev1dence this is an 1issue of setback here In

fact, I wou1d_represent to the Court that any

.8iting 1ssues-WOu]d-be_permiteb1e by the APA.

' THE COURT: Well, maybe I,got_everybody off
on a tangeht. ' - ‘
MS.-SIMON' Your. Honor, it's in my brief,

and I have ra1sed this issue as a setback issue.
THE COURT: But the point.I was trying to

Makelin my guestion is even assuming'something is

eXembted as a farm structure, that there eight_be‘

other‘regulations that are affected by the.

‘structure that would make APAvinterVentTon

proper.

MR. COOK: Perhaps. But, your Honor, hefeﬁe

H011y A. Santspree, Official Court Reporter
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kind of ‘an example .of the absurdity of the
pbsition ef the agency. Ciass.A and class B.
pro;ects, as is argued by the State would
prevent s1ng1e fam11y homes and, they argue, a
subdivision or a s1ng1e-fam11y_hqme. But.we re

not talking about a traditional single-family

home or ‘a subdivision, it's all under single

ownership. And if the farm here were rep1acing;

~ for examp1é; a,bunkhouSe or, for example, a

dormitory, that certain]y-cou1d'house farm
employees. It wouldn't classify as a

eubdjvieion, 1t wouldn't classify as a

'eingle-famiTy home; and there wpu1d be no

jurisdiction and 1t would be clear that it would

. be a farm structure.’

-eHerei.we've-got-e farm that is going well
beyond what is expected in the agriculture
commUnify} that {s; buitding first-rate hemes to
attract first-rate labor, not only to build that
farm but to build this community. And that's the
absurdity. They could go out, they have taken -.

down 15 ramshack1ed shacks that perhaps cou1d

.have had emp]oyees-put in them, and_they are

_ replacing them with three top-notch employee

homes.

Ho11y A. Santspree O0fficial Court- Reporter
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THE COURT: I'm going to make fhefassumption

fhat that's true, they have torn down ramshackled

. shacks and built really nice structures. But I

‘guess the question is: Let's assUme-thét that's

true, and I'm sure it's true. And 1 don't think
there's an objeétion to the quality of thé'work:
But isn't -- having come full 9%rc1e; the issue
here is'determinihg jurisdiétian and whether the
rulés and regs apply with initially the
Adirondack Park and then with Supreme Court;
isn;t-thafvwha{ we'have come down to? ‘ |

. MS. SINON: I.believe it is.

" MR. COOK: No{-if-fhe_agency doesn't have

" jurisdiction in the firét instance, your Honor.

There's no regulatory requiremenf or statutory

requiremént that someone- who doesn't fall ipto

the jurisdiction of the APA goes to them and

receives a permit before they can do anything.
| THE COURT: And you want me to make that
factual determination. S
MR. COOK: Yes, your Honor. |
MS. SIMON: I believe that\the_re&érds we

-'have submifted:and the affirmafions and the

- affidavits and the'Adirondack Park Agency ﬁap 

clearly shows they are in a resource management
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area, they are within a quartef of‘a miie where

those homes were bu11t .of a r1ver corr1dor wh1ch

'1s protected "They are c1ear1y w1th1n the
' geographic APA jurisdiction: The k1nd of hous1ng |

’13 w1th1n the APA's. Jur1sd1ct1on

I w111 add that in the rep1y papers the’
p?a1ntnff is 1nd1cat1ng;th1s might not actually

be sing1e—tami1y homes, but thetr'abp1icat1on

which is what's before us says speo1f10a11y
_single-family homes. That's in Quinn's

taffidavit.

MR. COOK: First of all, there is a mixture .

of single-family and multiple use home. . And

‘ouite frankly, in terms_of a housing oomp1ex, I

don't think it matters.

But your Honor, I th1nk th1s is one point
that 1s:very4 very 1mportant and that s this
issue of an agricu]tureiuse etrocture ‘-The
state S papers are comp1ete1y silent on that

1ssue “There is no argument that they have made

in reply on that issue. Why‘1s that? why is it

3j1ent? I think, your Hohor, that thefe's-a very
strong argument to be-made and I've made it,

that they are s11ent because they are push1ng the

| envelope they are on the edge

H011y A. Santspree, Official Court Reporter
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‘And it's 1nterestihg; yodr Honor, that the

settlement agreement that's.part of the record_.

" that was asked to .be executed by the Lewis Family

Farmlinoiudes a'provision requtring'that they
waive any. challenge to jurisdiction by the APA. .

The fact is these are dgrtcujture_dse'struotures.

There's not jurisdiction in the first instance, |

and even.if your Honor were.to findrjUrisdiotﬁon,

I think there's ample aUthority to ftnd that

"under the Ag & Markets Law this aot1on is ‘an
-undue burden on’ the farm1ng praot1ces,

' your Honor. Thank you.

THE COURT' ‘Okay. - I think I understand your
posittons.' I don t want to keep go1ng back and
forth here Okay

‘Maybe I will now get to an 1n1t1a1 what

should have been an 1n1t1a] question Poes the

:.farm.have any objectnon to the action being

converted to an Article 78 proceeding?

MR. COOK:* I don't think it.makes any

difference, your. Honor.

THE COURT: 'Okay. A1l right I'm

satisfied Is there anyth1ng anybody wants to

- say 1n oonc1u31on°

“MS. SIMON: . Yes, your Honor, ‘because. we

Ho11y A. Santspree Official Court Reporter
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d1dn t ta1k about the restraining e1ement of th1s

that they are request1ng And you know there S

- a three- prong test and’ we be11eve the state has
7 put forth enough 1nformat1on to 1nd1cate they

: don t meet any of the three prongs

And part1cu1ar1y, the issue of the f1na1

-determ1nat1on the Jur1sd1ct1on the agency has -

not acted yet as an ‘agency and there is- no

'determjnatjon, there_s no written document that
" they. have presented to say this is the .
' determination. They need to meet all three of

those tests, not just.one They fail on that:

We believe they fa11 on harm because the _

harm.Ts seTf—created If they had- gone through

'the process were unhappy with the resu1t then

they could have sued - But they brought us 1nto.
court and.the harm is from them'failtng to go
through the administrative process, not because
the agenCy has done anything Tmproper.
' THE COURT: And that's a good point to wrap -
thts up I think we have to deal with
1rreparab1e harm here

. Anythnng you want to-say on that? _

MR. COOK: . Abso1ute1y 1 think we put forth._‘

ev1dence in our papers that shows where
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irrevocable harm is. The delay in construction

© causes irreVocab1e harii. The project manager has

'..to cont1nue to be pa1d dur1ng the de1ay .Pr1or

to this- actyon, the farm had a1ready spent in
excess of $30,000 in additional fees. There's no

question there's 1rreﬁocéble harm. The farm may

"not be ab1e'to br{ng.in‘interhs from Nepal, may

not be able to bring in -employees here. This a
holistic fatm that looks at organics in terms of
crops, in terms of beef and 1n'terms of dairy,

and they can't makejthpse_next steps as an-

- grganic farm without this hejpf

THE COURT: Thank you. I'm satisfied that
you'Ve.answered my'questions_ahd I'11 get you a’
decision as soon aé possible. 'Thaﬁk'you.very

much.

;(Nhereupoh, the proceedings held in the above-

entitied matter were ‘adjourned.)

-o0o -
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